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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-42) 


REISSUANCE OF CUSTOMS APPROVALS AND ACCREDITA- 
TIONS TO BENNETT TESTING SERVICES, INC., AS A 
COMMERCIAL GAUGER AND LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of reissue of approvals and accreditations to Bennett 
Testing Services, Inc. of Carteret, New Jersey, as a commercial gauger. 


SUMMARY: A recent Customs review of Bennett Testing Services, Inc. 
of Carteret, New Jersey indicated that as a result of a clerical error, Ben- 
nett Testing had been improperly accredited to perform certain labora- 
tory testing. As a result, the U.S. Customs Service is, hereby, reissuing 
Bennett Testing Services, Inc. its Customs approval and accreditations 
as provided for under Part 151.13 of the Customs Regulations (19 CFR 
151.13). Customs has now determined that Bennett Testing Services, 
Inc. meets all of the requirements to gauge petroleum and petroleum 
products, organic chemicals in bulk and liquid form and vegetable oils. 
Further, Bennett Testing is accredited to perform the following labora- 
tory analysis: API gravity and distillation characteristics of petroleum 
and petroleum products; identity of chemicals in bulk and liquid forms 
using common and IUPAC nomenclature; and composition, giving per- 
cent by weight of each component of organic chemicals in bulk and liq- 
uid form. 

Therefore, in accordance with Part 151.13(f) of the Customs Regula- 
tions, Bennett Testing Services, Inc. approved to gauge the products 
and perform laboratory testing named above in all Customs districts. 
This action supersedes all previous Customs approval and accreditation 
actions of Part 151.13 relating to Bennett Testing Services, Inc. 


EFFECTIVE DATE: April 10, 1992. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
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Scientific Services, U.S. Customs Service, 1301 Constitution Avenue 
NW, Washington, D.C. 20229 (202) 566-2446. 


Dated: April 15, 1992. 


JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, April 21, 1992 (57 FR 14624)] 


19 CFR Part 101 
(T.D. 92-43) 


DEFINITION AND EXTENSION OF 
PORT LIMITS OF RIO GRANDE CITY, TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the field organization of Customs by defining and extending the 
geographical limits of the port of entry of Rio Grande City, Texas. The 
proposed change is being made as part of Customs continuing program 
to obtain more efficient use of its personnel, facilities, and resources and 
to provide better service to carriers, importers, and the general public. 


EFFECTIVE DATE: May 26, 1992. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Inspection and Control (202-566-8648). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources and to provide better services to carri- 
ers, importers, and the general public, Customs published a notice in the 
Federal Register on October 24, 1991 (56 FR 55102) proposing to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by defining and extend- 
ing the geographical limits of the port of entry of Rio Grande City, Texas. 
In the list of Customs regions, districts, and ports of entry set forth in 
§ 101.3(b), Customs Regulations, Rio Grande City is listed as a port of 
entry in the Laredo, Texas, Customs District within the Southwest 
Region. 

No comments were received from the public in response to the notice 
setting forth the proposal. Accordingly, Customs has determined to 
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adopt the proposal as set forth in the notice. The list of Customs regions, 
districts, and ports of entry in § 101.3(b), Customs Regulations, is 
amended accordingly. 


Limits OF Port oF ENTRY 


The geographical limits of the port of entry of Rio Grande City are as 
follows: 


On the east, from a point-of-beginning on the United States-Mexico 
international boundary, directly north to the intersection of U.S. 
Highway 83 and FM (Farm to Market)-2221, north and then east 
on FM-2221 to FM-492, east on FM-492 to FM-681, and north on 
FM-681 to FM-1017; on the north, west on FM-1017 to the inter- 
section of FM-1017 and FM-755 at the Village of La Gloria, south 
on FM-1017/755 and then west on FM-1017 to FM-—2686, and west 
on FM-2686 to FM-649; on the west, south on FM-649 to U.S. 
Highway 83, and from the intersection of FM-649 and U.S. High- 
way 83 directly south to the United States-Mexico international 
boundary; on the south, east along the United States-Mexico inter- 
national boundary to the point-of-beginning. 


AUTHORITY 
This change is made under the authority of 5 U.S.C. 301 and 19 U.S.C. 
2, 66 and 1624. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 
Although Customs solicited public comments, no notice of proposed 
rulemaking was required pursuant to 5 U.S.C. 553 because this matter 
relates to agency management and organization, and for this reason this 
document is not subject to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). In addition, because this document relates to 
agency management and organization, it is not subject to E.O. 12291. 


DRaFTING INFORMATION 

The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 

List oF SUBJECTS IN 19 CFR Part 101 

Customs duties and inspections, Exports, Imports, Organization and 

functions (Government agencies). 
AMENDMENTS TO THE REGULATIONS 

Part 101, Customs Regulations (19 CFR Part 101) is amended as set 

forth below: 
PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. 
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2. The list of Customs regions, districts, and ports of entry in 
§ 101.3(b) is amended by adding the words “, including the territory de- 
scribed in T.D. 92-43” before the period after “Rio Grande City” in the 
column headed “Ports of entry” in the Laredo, Texas, District of the 


Southwest Region. 
MicHas H. Lang, 


Acting Commissioner of Customs. 


Approved: March 31, 1992. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 24, 1992 (57 FR 15013)] 


on I SR 


ERRATA 
(T.D. 91-32) 


TARIFF CLASSIFICATION OF PROTECTIVE FOOTWEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Interpretative rule relating to the tariff classification of im- 
ported protective footwear; correction. 


SUMMARY: T.D. 91-45 was originally published in the Customs BULLE- 
TIN, Vol. 26, issue No. 16, dated April 15, 1992, appearing on pages 4-25. 


Please note the following correction: 


Page 23, line 7, the section titled, Designed for Protection: and the 
two paragraphs that follow are to be deleted and the following sec- 
tion is to be inserted: 


Designed for Protection: 

The importers maintain that hiking boots with GORE-TEX liners are 
not peculiarly and specifically fitted for use as protective footwear. Fur- 
ther, the protective feature provided by the GORE-TEX insert is no 
more than a secondary or ancillary function of the hiking boot. 

We disagree. The GORE-TEX insert in the hiking boot is placed there 
for a particular purpose and that purpose is to provide protection 
against rain and snow. 

There is no doubt that the presence of GORE-TEX in hiking boots isa 
major design feature noting the large cost and effort of the producer to 
add (and test) a waterproof GORE-TEX liner, and the additional price 
paid by the consumers (about $20-30) for this protective feature. 

The very nature of the GORE-TEX material itself compels the conclu- 
sion that the GORE-TEX liners are placed in hiking boots specifically 
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for the purpose of protecting against water. In Internal Advice Request 
No. 33/83 (HRL 073118) dated November 16, 1983, concerning the tariff 
classification of ladies fashion winter boots made of a three part lami- 
nate material called “GORE-TEX,” Customs made the following obser- 
vations: 
These boots protect against water as they are waterproof. Descrip- 
tive literature submitted indicates that the U.S. Army has deter- 
mined that outerwear must have a minimum water entry pressure 
(WEP) of 25 pounds per square inch to be deemed waterproof mate- 
rial. “GORE-TEX” will withstand a water entry pressure of 65 
pounds per square inch. (Emphasis added.) 

In T.D. 91-78 Customs decided that a garment is normally formed or 
created by its outer shall and that while the presence of a waterproof lin- 
ing or interlining may make a coat more suitable for use in inclement 
weather, it is the outer shell that makes the garment a coat. In other 
words, it is the outer shell which creates the garment and imparts its es- 
sential character. 

The importers maintain that if the presence of GORE-TEX in a coat is 
considered a component which permits the article to perform its desig- 
nated function in a superior fashion, then the presence of the GORE- 
TEX insert in a hiking boot does not convert it into protective footwear. 

The result reached in T.D. 91-78 was based on an interpretation of 
the wording of Headings 6113 or 6210, HTSUS, which provide for gar- 
ments which are, among other things, “made up” of fabrics of Headings 
5603 or 5903, HTSUS. The issue was whether the lining or the outer 
shell provided the essential character to the garment. It is our position 
that this decision does not impact on a determination as to whether 
GORE-TEX lined footwear can be considered “protective footwear” for 
tariff purposes. The issues involved in T.D. 91-78 concern the rules re- 
lating to the classification of textile articles which are vastly different 
that those involved in the tariff classification of hiking boots with 
GORE-TEX liners. 

Significance of “in lieu of”: 

The statement by the importers that the provision for protective foot- 
wear is limited to footwear which is intended solely for use in inclement 
weather does not take into account the advances in footwear technology 
which spawned a wide range of changes in shoe usages. One of these ad- 
vances was the advent of footwear like the hiking boots in issue which 
serve a dual purpose i.e., protection against water and comfort 
(breathability). There is no doubt that when the dual purpose hiking 
boot is chosen over another hiking boot which provides comfort but 
lacks the protective feature of GORE-TEX, it is being chosen “in lieu of” 
the “non-protective” boot because of its protective function. 

Dated: April 22, 1992. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 








U.S. Customs Service 


General Notices 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the interest rates for over- 
payments and underpayments of Customs duties. The rates are 7 per- 
cent for overpayments and 8 percent for underpayments for the quarter 
beginning April 1, 1992. This notice is being published for the conven- 
ience of the importing public and Customs personnel. 


EFFECTIVE DATE: April 1, 1992. 


FOR FURTHERINFORMATION CONTACT: Robert B. Hamilton, Jr., 
Revenue Branch, National Finance Center, (317) 298-1245. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621. Interest rates are determined based on the short- 
term Federal rate. The interest rate that Treasury pays on overpay- 
ments will be the short-term Federal rate plus two percentage points. 
The interest rate paid’ to the Treasury for underpayments will be the 
short-term Federal rate plus three percentage points. The rates will be 
rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and are to fluctuate quarterly. The 
rates are determined during the first month of a calendar quarter and 
become effective for the following quarter. 

The rates of interest for the period of April 1, 1992—June 30, 1992, are 
7 percent for overpayments and 8 percent for underpayments. These 
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rates will remain in effect through June 30, 1992, and are subject to 
change on July 1, 1992. 


Dated: April 20, 1992. 


SAMUEL H. Banks, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April, 24, 1992 (57 FR 15117)] 


PERFORMANCE REVIEW BOARDS 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: This Notice announces the appointment of the members of 
the United States Customs Service Performance Review Boards 
(PRB’s) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRB’s is to review senior executives’ performance appraisals and make 
recommendations regarding performance appraisals and performance 
awards. 


EFFECTIVE DATE: July 1, 1992. 


FOR FURTHER INFORMATION CONTACT: Loretta J. Goerlinger, 
Director, Office of Human Resources, United States Customs Service, 
Post Office Box 636, Washington, D.C. 20044; telephone (202) 
634-5270. 


BACKGROUND 
There are two (2) PRB’s in the U.S. Customs Service. 


Performance Review Board 1: 


The purpose of this Board is to review the performance appraisals of 
senior executive rated by the Commissioner or Deputy Commissioner of 
Customs. The members are: 


Daniel R. Black, Associate Director, Office of Compliance 
Operations, Bureau of Alcohol, Tobacco & Firearms; 

Guy P. Caputo, Deputy Director, U.S. Secret Service; 

Dennis M. O’Connell, Director, Trade and Tariff Affairs, Depart- 

ment of Treasury; 

John C. Dooher, Director, Washington Center, Federal Law 
Enforcement Training Center; and 

Ray M. Rice, Assistant Director, Office of General Training, 
Federal law Enforcement Training Center. 
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Performance Review Board 2: 


The purpose of this Board is to review the performance appraisals of 
all senior executives except those rated by the Commissioner or Deputy 
Commissioner of Customs. All are Assistant Commissioners or Regional 
Commissioners of U.S. Customs Service. The members are: 


Assistant Commissioners: 


Samuel H. Banks, Office of Commercial Operations; 

John E. Hensley, Office of Enforcement; 

Charles W. Winwood, Office of Inspection and Control; 

James W. Shaver, Office of International Affairs; 

Charles E. Parkinson, Assistant Commissioner, Congressional 
Affairs; 

George D. Heavey, Office of Internal Affairs; 

Edward F. Kwas, Office of Management; and 

William F. Riley, Office of Information Management. 


Regional Commissioners: 
Philip W. Spayd, Northeast Region; 
Anthony N. Liberta, New York Region; 
Garnet J. Fee, North Central Region; 
George C. Corcoran, Jr., Southeast Region; 
J. Robert Grimes, South Central Region; 
Robert S. Trotter, Southwest Region; and 
Quintin L. Villanueva, Pacific Region. 


Dated: April 16, 1992. 


Caro. HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, April 23, 1992 (57 FR 14874)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-50) 


Conoco INC., ET AL., PLAINTIFFS UV. 
U.S. ForEIGN-TRADE ZONES BoarD, ET AL., DEFENDANTS 


Court No. 90-06-00289 


[Plaintiffs’ motion for judgment upon the agency record is denied for lack of jurisdic- 
tion; Defendants’ motion to dismiss is granted; action is dismissed. ] 


(Dated April 7, 1992) 


Holland & Hart (William F. Demarest, Jr. and Adelia S. Borrasca); Lisa L. Bagley (Con- 
oco) and Charles M. Floren (Citgo), for Plaintiffs Conoco, Inc. and Citgo Petroleum Corpo- 
ration. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark S. Sochaczewsky), Rozann M. Stayden, Of Counsel, 
Attorney-Advisor, Office of the Chief Counsel for Import Administration, United States 
Department of Commerce, for Defendants. 


OPINION AND ORDER 


CarMAN, Judge: Plaintiffs move for judgment upon the agency record 
pursuant to Rule 56.1 of the Rules of this Court. Defendants cross-move 
for judgment upon the agency record and preliminarily seek dismissal 
upon the grounds that this action fails to meet the prerequisites for sub- 
ject-matter jurisdiction of this Court. 

This action was commenced by Plaintiffs pursuant to the Administra- 
tive Procedure Act, 5 U.S.C. § 701 et seg. (“APA”), seeking to overturn 
certain conditions imposed by the Foreign-Trade Zones (“FTZ”) Board 
upon the grants of foreign-trade subzones to Conoco, Inc. and Citgo Pe- 
troleum Corporation as discriminatory, unreasonable, arbitrary and ca- 
pricious, in excess of statutory authority and as an abuse of discretion. 
Plaintiffs claim that this Court has exclusive jurisdiction over the action 
pursuant to 28 U.S.C. § 1581(i)(1) and (4) (1988). 


BACKGROUND 
This case was originally filed in the United States District Court for 
the Western District of Louisiana, Lake Charles Division, as an appeal 
brought pursuant to the APA. On January 25, 1990, the District Court 
granted the government’s Motion for Summary Judgment and dis- 
missed Plaintiffs’ suit for lack of subject-matter jurisdiction, without 
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prejudice, and at Plaintiffs’ costs. Conoco, Inc. and Lake Charles Harbor 
and Terminal District v. The United States Foreign-Trade Zone Board, 
et al, Civil Action No. 89-1717-LC (U.S.D.C., W.D. La., 1990). The Dis- 
trict Court determined, after an independent review of the record and a 
de novo determination of the issues, that the findings of the Magistrate 
in his Report and Recommendation were correct. The Magistrate opined 
that, although 28 U.S.C. § 1581(i) does not create any substantive rights 
granting exclusive jurisdiction to the Court of International Trade 
(“CIT”), nevertheless, because the case involved an appeal of an admin- 
istrative decision directly relating to tariffs on imported goods and the 
use of revenue in that field, § 1581(i) should be avplicable to the case re- 
gardless of whether an actual tariff on foreign commerce was presently 
being imposed. 
STATEMENT OF Facts 

The Lake Charles Harbor and Terminal District submitted in June 
1986 an application to the FTZ Board pursuant to the Board’s regula- 
tions in 15 C.F.R. § 400.304 to designate as a special-purpose subzone 
the crude oil refinery of Plaintiff Conoco in Calcasieu Parish, Louisiana, 
adjacent to the Lake Charles port of entry. Another subzone application 
was filed in December 1987 on behalf of Plaintiff Citgo to designate the 
crude oil refinery facilities of Citgo at Lake Charles, Louisiana, as a spe- 
cial-purpose subzone. In response to the two applications, the FTZ 
Board issued two separate orders granting the special-purpose subzone 
status requested and imposed substantially identical conditions relat- 
ing to the establishment of the two respective subzones. The conditions 
set forth in the separate Conoco and Citgo orders are as follows: 


(1) Foreign crude oil used as fuel for the refinery shall be dutiable. 
(2) [Conoco and Citgo, as the case may be] shall elect privileged 
foreign status on foreign crude oil and other foreign merchandise 
admitted to the subzone. 
(3) The U.S. Customs Service shall inform the Foreign-Trade 
Zones Board on or before July 1, 1991, that a satisfactory control 
system has been implemented so that the revenue can be fully pro- 
— otherwise the authority under this grant shall expire on that 
ate. 

Resolution and Order Approving the Application of the Lake Charles 
Harbor and Terminal District for a Subzone at the Conoco, Inc., Refinery 
in Calcasieu Parish, LA, 53 Fed. Reg. 52,455 (1988); Resolution and Or- 
der Approving the Application of the Lake Charles Harbor and Terminal 
District for a Subzone at the Citgo Petroleum Corp. Refinery in Calcasieu 

Parish, LA, 54 Fed. Reg. 27,660 (1989).1 
Presumably one result of the conditions placed upon the Plaintiffs is 
that they impose a duty upon crude oil used as refinery fuel by Plaintiffs 
in the subzone duty under the tariff schedules of the United States. Im- 


1 By order dated March 27, 1991, the FTZ Board revoked condition three (3) on all subzone grant permits and notified 
all oil companies affected by this change. 
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position of these conditions, which the FTZ Board has apparently ap- 
plied to all new refinery subzone grants after 1985, marked a departure 
from prior Board practice. Between 1970 and 1985, the FTZ Board ap- 
proved five applications for oil refining subzones without the conditions 
attached to Plaintiffs’ grants (or other post-1985 grants). See Affidavit 
of John J. DaPonte, Jr., Executive Secretary of the Foreign-Trade Zones 
Board (Dec. 4, 1989) (“DaPonte Aff.”).2 


CONTENTIONS OF THE PARTIES 


Plaintiffs ask this Court to strike down the imposed conditions as un- 
lawful and seek a declaratory judgment that the conditions are unen- 
forceable. Plaintiffs argue that because the APA as a general matter 
creates a cause of action against the United States and the instant action 
arises out of administration or enforcement of the international trade 
laws of the United States, this Court has exclusive jurisdiction over the 
case under 1581(i).3 

The Court gleans from Plaintiffs’ papers, as well as its representa- 
tions made at oral argument, that they assert jurisdiction under para- 
graphs (1) and (4) of subsection 1581(i). According to Plaintiffs, the FTZ 
Board’s actions arise out of the Foreign-Trade Zones Act (“FTZA”), 19 
U.S.C. § 81a—u (1988), the provisions of which “fall literally within the 
provisions of section 1581(i) requiring exclusive jurisdiction in this 
Court over civil actions arising ‘out of any law of the United States pro- 
viding for * * * administration and enforcement with respect to’ reve- 
nue from imports or tonnage.” Plaintiffs’ Supplemental Memorandum 
on Jurisdiction at 18 n.5. 

Even while acknowledging that the case “may involve matters related 
to the areas within the jurisdiction of the Court,” the Defendants main- 
tain that the actions of the FTZ Board at issue in this case are not 
reviewable in this Court because they do not meet the prerequisites for 
subject-matter jurisdiction. Defendants’ Supplemental Memorandum 
on Jurisdiction at 6. Defendants argue that the FTZA is not a law provid- 
ing for the raising of revenue and/or the administration and enforce- 
ment thereof within the meaning of paragraphs (1) and (4) of subsection 
1581(i). 

Further, Defendants maintain that no provision of the FTZA makes 
Board determinations to either grant foreign-trade zones or attach con- 
ditions to such grants subject to judicial review. Instead, the FTZA pro- 
vides for judicial review only in cases involving the revocation of 
foreign-trade zone grants under 19 U.S.C. § 81r(c). 


2 Apparently the first oil refinery subzone was granted in 1970 for the Hawaiian Independent Refinery. See Hawai- 
ian Indep. Refinery v. United States, 81 Cust. Ct. 117, 119, 460 F. Supp. 1249, 1252 (1978). In 1982 the Board approved 
an application for an oil refining subzone for Commonwealth Oil Refinery Corporation in Penuelas, Puerto Rico. In 
1985, the Board approved three more oil refining subzone applications for Coastal Refining Corporation, Southeast 
Refining Corporation, and Tri-finery Corporation in Corpus Christi, Texas. DaPonte Aff. 

3 The APA does not independently confer subject-matter jurisdiction on federal courts to hear challenges to agency 
actions. See Califano v. Sanders, 430 U.S. 99, 104-07 (1977); American Air Parcel Forwarding Co. v. United States, 718 
F.2d 1546, 1552 (Fed. Cir. 1983), cert. denied, 466 U.S. 937 (1984). 
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DISCUSSION 


This Court must determine whether it has subject-matter jurisdiction 
pursuant to 28 U.S.C. § 1581(i) to review the actions of the FTZ Board in 
granting a subzone application subject to certain conditions, one of 
which makes dutiable foreign crude oil used and consumed as fuel for 
the refinery within the subzone, even though at the time the action was 
filed no assessment or liquidation of duties had occurred and no protest 
had been filed.4 

For the reasons that follow, this Court concludes that Plaintiffs’ reli- 
ance upon the Court’s residual jurisdiction under 28 U.S.C. § 1581(i) 
must fail because Plaintiffs have not shown why they should not be re- 
quired to follow the usual jurisdictional path of waiting for an assess- 
ment or liquidation of goods and the filing of a protest challenging the 
legality of Customs’ action in accordance with the prerequisites of 28 
U.S.C. § 1581(a), or why such a procedure would be manifestly inade- 
quate. See 19 U.S.C. § 1514(a) (1988). Consequently, Plaintiffs’ action is 
dismissed as jurisdictionally premature, and therefore this Court does 
not reach the merits of the case. 

The Court’s jurisdictional mandate, as supported by its legislative 
history and binding case authority, demonstrates that a litigant will not 
be permitted to maintain a § 1581(i) action when its action may be 
brought under another subsection of § 1581, presently or at a future 
date, in accordance with the administrative prerequisites of those sub- 
sections. See 28 U.S.C. § 1581(a)-(h). 

This Court derives its jurisdiction from 28 U.S.C. § 1581. Section 1581 
was added to the Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 
1727 (1980), and delineates specific instances when suit may be brought 
in the Court. In enacting section 1581, Congress intended to clarify ju- 
risdictional disputes that had previously arisen between the CIT and the 
district courts, indicating “that the expertise and national jurisdiction 
of the [CIT] * * * be exclusively utilized in the resolution of conflicts and 
disputes arising out of the tariff and international trade laws * * *.” 
H.R. Rep. No. 1235, 96th Cong., 2d Sess., at 27-28 (“House Report”), re- 
printed in, 1980 U.S.C.C.A.N. 3739. 

Congress’ solution for resolving these jurisdictional disputes was sub- 
section (i) of section 1581. It provides as follows: 


(i) In addition to the jurisdiction conferred upon the Court of In- 
ternational Trade by subsections (a)-(h) of this section and subject 
to the exception set forth in subsection (j) of this section, the Court 
of International Trade shall have exclusive jurisdiction of any civil 
action commenced against the United States, its agencies, or its of- 
ficers, that arises out of any law of the United States providing for — 


4 Inits supplemental brief filed in response to this Court’s Order of February 7, 1992, subsequent to oral argument in 
the case, the government revealed that Plaintiff Citgo has now used its subzone and has paid duties assessed on fuel 
consumed in its subzone, while Plaintiff Conoco has not activated its subzone and therefore has not paid duties on fuel 
consumed in the subzone. At the time of this opinion, no protests have been filed on behalf of Citgo. These matters are 
discussed later in this opinion. 
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(1) revenue from imports or tonnage; 
(2) tariffs, duties, fees or other taxes on the importation of 
merchandise for reasons other than the raising of revenue; 
(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protection 
of the public health or safety; or 
(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection and 
subsections (a)-(h) of this section. 
This subsection shall not confer jurisdiction over an antidumping 
or countervailing duty determination which is reviewable either by 
the Court of International Trade under section 516A(a) of the Tar- 
iff Act of 1930 or by a binational panel under article 1904 of the 
United States-Canada Free-Trade Agreement and section 516A(g) 
of the Tariff Act of 1930.5 


Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1728, as 
amended, 28 U.S.C. § 1581(i) (1988). According to Congress, § 1581(i) is 
a “broad jurisdictional grant” designed to erase the jurisdictional con- 
flicts existing between the CIT and the district courts. House Report at 
47, 1980 U.S.C.C.A.N. 3759. The rationale behind § 1581(i) is explained 
in the House Report: 


Subsection (i) of the proposed section 1581 is a residual grant of 
jurisdictional authority. This provision expands the exclusive juris- 


diction of the Court of International Trade to include those civil ac- 
tions ‘against the United States, its agencies, or its officers, that 
arise out of any law of the United States providing for * * * [those 
matters found in paragraphs (1)-(4) of subsection (i)].’ 

Subsection (i) is intended only to confer subject matter jurisdic- 
tion upon the court, and not to create any new causes of action not 
founded on other provisions of law. 

The purpose of this broad jurisdictional grant is to eliminate the 
confusion which currently exists as to the demarcation between the 
jurisdiction of the district courts and the Court of International 
Trade. This provision makes it clear that all suits of the type speci- 
fied are properly commenced only in the Court of International 
Trade. The Committee has included this provision in the legislation 
to eliminate much of the difficulty experienced by international 
trade litigants who in the past commenced suits in the district 
courts only to have those suits dismissed for want of subject matter 
jurisdiction. The grant of jurisdiction in subsection (i) will ensure 
that these suits will be heard on their merits. 


Id. at 47, 1980 U.S.C.C.A.N. 3758-59. 

Subsection 1581(i) as enacted appears to confer in unambiguous 
terms a broad residual jurisdictional grant to the CIT. Courts curiously 
have looked, nevertheless, in construing what appears to be the unambi- 


5 It would seem in adding this last paragraph to subsection (i) in 1988, Congress thought it necessary to specifically 
exclude those matters from the subject-matter jurisdiction of the Court because of the otherwise broad and sweeping 
language of § 1581(i). Subsection 1581(j), dealing with the prohibition of importation of immoral articles, provides an- 
other example of Congress’ effort to restrict the broad scope of § 1581. 
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guous language in the statute, to the legislative history of the law to see 
what Congress had in mind. 

Unfortunately, it is the legislative history that is ambiguous. While 
purporting to proclaim a broad jurisdictional grant to eliminate jurisdic- 
tional confusion between the district courts and the Court of Interna- 
tional Trade, asserting § 1581(i) would ensure that international trade 
disputes would be heard on the merits, the legislative history simultane- 
ously purports to restrict subsection (i), stating that it does not create 
any new causes of action not founded on other provisions of law. 

As many litigants have discovered, the “other” law mentioned above 
is not just any law touching upon international trade, but must be of the 
kind described in paragraphs (1)-(4) of subsection (i). See K Mart Corp. 
v. Cartier, Inc., 485 U.S. 176, 188 (1988) (“Congress did not commit to 
the [CIT’s] exclusive jurisdiction every suit against the Government 
challenging custom-related laws and regulations.”). The K Mart deci- 
sion, discussed below, provides a good example of why Congress’ inten- 
tion that international trade litigants be able to accurately predict 
whether the CIT or the district courts have subject-matter jurisdiction 
over their cases has not been fully realized. 

While this Court has, on several occasions, viewed the jurisdictional 
grant under § 1581(i) broadly,6 the Court of Appeals for the Federal Cir- 
cuit and the Supreme Court have construed the jurisdictional grant un- 
der § 1581(i) rather narrowly. Those court decisions, discussed below, 
take the restrictive view requiring a litigant to first pursue, if at all pos- 
sible, those jurisdictional avenues which are specifically delineated in 
subsections 1581(a)-(h). The law is clear that “[w]here another remedy 
[under § 1581(a)-(h)] is or could have been available, the party asserting 
§ 1581(i) jurisdiction has the burden to show how that remedy would be 
manifestly inadequate.” Miller & Co. v. United States, 5 Fed. Cir. (T) 
122, 124, 824 F.2d. 961, 963 (1987), cert. denied, 484 U.S. 1041 (1988) 
(emphasis added).7 

Case law has also determined that Congress created § 1581(i) to cover 
actions not delineated in subsections (a)-(h) when those actions arise 
out of United States laws providing for those more general matters out- 
lined in paragraphs (1)-(4) of the subsection. The Federal Circuit has, 
however, warned that a litigant “will not be allowed to sail past carefully 
constructed limitations by simply invoking other and more general leg- 


6 See, e.g., Di Jub Leasing Corp. v. United States, 1 CIT 42, 505 F. Supp. 1113 (1980) (review of a customshouse 
cartman’s license revocation held to be intertwined and directly related to the administration and enforcement of law 
providing for revenue from imports under paragraphs (1) and (4) of subsection 1581(i)); National Bonded Warehouse, 
Ass’n v. United States, 13 CIT 78, 706 F. Supp. 904 (1989) (jurisdiction found under paragraph (4) of subsection 1581(i) 
over a challenge to annual bonded warehouse fees); Sharp Electronics Corp. v. United States, 13 CIT 732, 720 F. Supp. 
1014 (1989) (subsection 1581(i) jurisdiction found to encompass administration of a settlement agreement in an- 
tidumping action); and National Customs Brokers & Forwarders Ass’n v. United States, 13 CIT 803, 723 F. Supp. 1511 
(1989) and 14CIT___, 731 F. Supp. 1076 (1990) (subsection 1581(i) jurisdiction found over action seeking to compel 
issuance of regulations over courier services permitted to enter certain merchandise). 

7 The “manifestly inadequate” element is a judicially required prerequisite. See, e.g., United States Cane Sugar Re- 
finers’ Ass’n v. Block, 69 CCPA 172, 175 n.5, 683 F.2d 399, 402 n.5 (1982) (“Cane Sugar Refiners II”), aff'g, 3 CIT 196, 
544 F. Supp. 883 (1982) (“Cane Sugar Refiners I”); United States v. Uniroyal, Inc.,69 CCPA 179, 187, 687 F.2d 467, 475 
(1982) (Nies, J., concurring). It appears nowhere in the statutory terminology or in the legislative history. 





U.S. COURT OF INTERNATIONAL TRADE 19 


islation.” National Corn Growers Ass’n v. Baker, 840 F.2d 1547, 1558 
(Fed. Cir. 1988). 

The existing case law is clear that when a plaintiff can use jurisdiction 
under 28 U.S.C. § 1581(a) or any of the other specifically delineated ave- 
nues of jurisdiction set forth in subsections (a)—(h) of § 1581, plaintiff 
must proceed under those subsections and comply with all of the rele- 
vant prerequisites of each. Uniroyal, 69 CCPA at 179, 687 F.2d at 467; 
American Air Parcel, 718 F.2d at 1546; National Corn Growers, 840 
F.2d at 1547. 

Uniroyal was a case involving the importation by Uniroyal of shoe 
parts without the required country-of-origin mark. Although the plain- 
tiff received six formal notices from Customs to the effect that the mer- 
chandise was found illegally marked, Uniroyal did not protest those 
notices but instead filed a request for internal advice from Customs pur- 
suant to 19 C.F.R. § 177.11, urging that the merchandise need not be so 
marked on account of a certain exception to the general rule. Customs 
rejected this argument. Uniroyal then brought an action in the CIT, 
seeking declaratory and injunctive relief under 28 U.S.C. § 1581(i) be- 
cause Customs allegedly erred in its ruling concerning the request for 
internal advice. While acknowledging that the notices were protestable, 
the CIT nevertheless denied the government’s motion to dismiss hold- 
ing that § 1581(i) did not, as § 1581(a), require the filing and denial of a 
protest as a prerequisite for CIT jurisdiction.8 After reconsideration, 
the case reached the Court of Appeals on an interlocutory appeal of the 
jurisdictional issue. 

The Court of Appeals found that “the legislative history of § 1581(i) 
* * * evidences Congress’ intention that subsection (i) not be used gen- 
erally to bypass administrative review by meaningful protest.” 
Uniroyal, 69 CCPA at 183-84, 687 F.2d at 472. The CIT lacked jurisdic- 
tion to hear Uniroyal’s challenge because Uniroyal could have filed a 
protest under § 1581(a) to contest the anticipated assessments arising 
from the six completed entries when and if such assessments had been 
made. Id. Moreover, the court stated that: 

[T]o the extent that Uniroyal’s prayer for relief is directed to future 
importations of uppers and soles, Uniroyal has not demonstrated 
the ‘irreparable harm’ Congress has required before the trial court 
can exercise jurisdiction over an appeal of a ruling prior to the im- 
portation of goods and the filing and denial of a protest. 
Uniroyal, 69 CCPA at 184, 687 F.2d at 472; see 28 U.S.C. § 1581(h). 
Uniroyal was not permitted to circumvent the prerequisites of § 1581(a) 
by trying to invoke jurisdiction under § 1581(i). 

Likewise, in National Corn Growers it was held that the filing and de- 
nial of a protest was a prerequisite to commencing an action challenging 
a Customs determination and reliance upon § 1581(i) to justify subject- 
matter jurisdiction was insufficient in that case. The Court stated: 


8 The CIT also found that the filing of a protest in that case was “purposeless” in light of Customs’ negative internal 
advisory ruling. Uniroyal, 69 CCPA at 181, 687 F.2d at 469. 
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[A]lppellees chose to ignore the precepts of subsection 1581 and 
attempted to circumvent the congressionally mandated process by 
immediately filing suit. * * * [S]uch circumvention is expressly pro- 
hibited. [citations omitted]. The jurisdictional statute is set up to 
reflect existing law and not to expand the Court of International 
Trade jurisdiction to the point of creating new causes of action not 
founded on other provisions of existing law. House Report No. 
1235, 96th Cong., 2d Sess., at 47, reprinted in 1980 U.S. Code Cong. 
& Admin. News, 3729, 3758. 


National Corn Growers, 840 F.2d at 1556. The Federal Circuit found 
that § 1581(i) did not provide jurisdiction for the CIT to review the ac- 
tion brought by the domestic manufacturers because the action was cov- 
ered by the protest procedure of § 1581(b). The domestics sought 
§ 1581(i) jurisdiction because a § 1581(b) protest offered only prospec- 
tive relief. The court also disagreed with the CIT’s finding that the pro- 
test remedies under 19 U.S.C. § 1516 (request for classification) would 
have been “manifestly inadequate.” 

In American Air Parcel, 718 F.2d at 1560, the court held that 28 
U.S.C. § 1581(i) did not grant litigants jurisdiction in the CIT where the 
litigants failed to exhaust the avenue of protest and denial before the 
Customs Service and the payment of liquidated duties. 

While the Supreme Court has recognized that a district court would 
be divested of jurisdiction if the action fell within one of the several spe- 
cific grants of the CIT’s exclusive jurisdiction, including those matters 
properly covered by § 1581(i), the Supreme Court in K Mart strictly in- 
terpreted the provisions of § 1581(i). It held that 28 U.S.C. § 1581(i)(3) 
(the provision concerning “embargoes or other quantitative restrictions 
on the importation of merchandise for reasons other than the protection 
of the public health or safety”) did not grant the CIT exclusive jurisdic- 
tion over actions arising under 19 U.S.C. § 1526, which prohibits im- 
ported “gray-market” goods that are foreign-manufactured and have a 
valid United States trademark without the consent of the United States 
trademark owner. The Supreme Court scrutinized the meaning of the 
word “embargo” in § 1581(i)(3) and held that Congress intended 
§ 1581(i)(3) to cover only those embargoes which are governmentally 
imposed quantitative restrictions of zero on the importation of mer- 
chandise. K Mart, 485 U.S. at 185. The Court concluded that 19 U.S.C. 
§ 1526 was not an embargo within the meaning of § 1581(i) (3) because 
it merely provided a mechanism for a private party to obtain, at its own 
option, government help in restricting the quantity of imports. Id. 

In the instant case, Plaintiffs are, inter alia, challenging the FTZ 
Board’s condition which makes dutiable all crude oil used as fuel in the 
refining process. Plaintiffs are attempting to circumvent the statutory 
scheme by seeking relief in the nature of a declaratory judgment against 
the actions taken by the FTZ Board by invoking § 1581(i) even though it 
would appear they could have awaited assessments and liquidations and 
contested the denial of a protest in whole or in part by Customs for any 
entries affected by the Board’s conditions. The case law is clear that liti- 
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gants will not be permitted to easily circumvent protest procedures that 
are specifically available under subsections 1581(a)-(h) unless the un- 
derlying relief available under those subsections is manifestly inade- 
quate.9 Because Plaintiffs have failed to show the underlying relief is 
manifestly inadequate, the action must be dismissed by the Court for 
lack of jurisdiction. 

Plaintiffs’ belief that this case is jurisdictionally akin to this Court’s 
decisions in Hawaiian Indep. Refinery, supra, and Nissan Motor Mfg. 
Corp., U.S.A. v. United States, 12 CIT 737, 693 F. Supp. 1183 (1988), 
which reviewed the dutiable status of goods in a foreign trade subzone, is 
misplaced. Those cases are distinguishable on the facts relevant to the 
jurisdiction question before the Court. In both cases, the alleged harm 
resulted from specific, protestable actions of the Customs Service. In 
Nissan the case was reviewed by this Court following a protest and de- 
nial of a protest after the merchandise was actually assessed and liqui- 
dated. Nissan, 12 CIT at 737, 693 F. Supp. at 1184.10 In Hawaiian 
Indep. Refinery the Court reviewed a protest after Customs actually re- 
quired the filing of periodic consumption entries. Hawaiian Indep. Re- 
finery, 81 Cust. Ct. at 119, 460 F. Supp. at 1252. In both actions, the 
litigants challenged an action of the Customs Service, not the FTZ 
Board, and followed normal statutory protest procedures under the law 
providing for challenges to actions by Customs. 

At the time this action was filed, there was no evidence in the record 


that an assessment or liquidation of any merchandise had been under- 
taken by the Customs Service. Had either of those events occurred, it 
would appear that Plaintiffs’ could have eventually brought a challenge 
in this Court under 28 U.S.C. § 1581(a).11 


9 But see note 6, supra, and note 14, infra. 

10 It is interesting to note that in Nissan, a § 1581(a) case, the CIT examined Nissan’s subzone application and the 
Board’s grant of authority and found that the Board did not condition the grant of Nissan’s subzone on any implied 
promises to pay duties on the production equipment used to produce merchandise in the subzone. However, the Court 
did not address the FTZ Board’s authority to condition the granting of asubzone on the payment of duties on production 
equipment. The Court also pointed out that the Board’s grant did not interfere with Nissan’s right to challenge Cus- 
tom’s entry requirements by filing a protest against liquidation and bringing an action in the CIT to challenge the de- 
nial of the protest. Nissan, 12 CIT at 743-44, 693 F. Supp. at 1188-89. 

1198 U.S.C. § 1581(a) (1988) provides that “The Court of International Trade shall have exclusive jurisdiction of any 
civil action commenced to contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.” 
Section 515 of the Tariff Act, as amended by 19 U.S.C. § 1515 (1988), provides for the review of protests by Customs and 
the rights of the protesting party to file a civil action contesting the denial of the protest under 19 U.S.C. § 1514. 

Section 1514(a) provides in pertinent part that: 
Except as provided [at certain sections of this title], decisions of the appropriate customs officer, including the 
legality of all orders and findings entering into the same, as to- 


(1) the appraised value of merchandise; 

(2) the classification and rate and amount of duties chargeable; 

(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the Treasury; 

(4) the exclusion of merchandise from entry or delivery or a demand for redelivery to customs custody under 

any provision of the customs laws, except a determination appealable under section 1337 of this title; 

(5) the liquidation or reliquidation of an entry, or any modification thereof; 

(6) the refusai to pay a claim for drawback; and 

(7) the refusal to reliquidate an entry under section 1520(c) of this title, 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless a protest 
is filed in accordance with this section, or unless a civil action contesting the denial of a protest, in whole or in part, 
is commenced in the United States Court of International Trade. * * * 


19 U.S.C. § 1514(a) (1988) (emphasis added). 
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By Order dated February 7, 1992, this Court directed the parties to 
address specifically, through briefing and other materials including affi- 
davits, the question of whether 28 U.S.C. § 1581(a) should be considered 
as the proper jurisdictional basis for Plaintiffs’ cause of action or 
whether § 1581(a) is manifestly inadequate. Pursuant to the Order, 
both parties submitted briefs. 

In their supplemental briefs, Plaintiffs argued that filing a protest be- 
fore the Customs Service under § 1581(a) would be “inappropriate” be- 
cause the challenged actions of the FTZ Board are not cognizable in a 
protest proceeding before Customs; Plaintiffs therefore did not address 
the question of whether § 1581(a) would be manifestly inadequate. 
Plaintiffs urge that any such protest would necessarily involve an im- 
permissible collateral attack on a final agency action of the FTZ Board. 

Instead, Plaintiffs argue in their supplemental briefs that two analo- 
gous cases, Cane Sugar Refiners II, 69 CCPA at 175 n.5, 683 F.2d at 402 
n.5, and Luggage & Leather Goods Mfrs., Inc. v. United States, 7 CIT 
258, 265-66, 588 F. Supp. 1413, 1420 (1984), support its position that 
this Court should take jurisdiction in this case under § 1581(i). In Cane 
Sugar Refiners I, the plaintiff, an association of sugar refiners, chal- 
lenged a Presidential Proclamation imposing import quotas on sugar 
and sought to invoke this Court’s jurisdiction under § 1581(i), arguing 
that it was inappropriate for the Court to require the plaintiff to proceed 
under § 1581(a). Cane Sugar Refiners I, 3 CIT at 200, 544 F. Supp. at 
886. The CIT took jurisdiction, observing that: 


The Customs officials, who would review a protest claiming that 
[Presidential Proclamation] 4941 is invalid, obviously have no 
authority to override the presidential proclamation and admit over- 
quota sugar. * * *[T]hereis no relief which plaintiff may be granted 
at the administrative level. Under these circumstances, requiring 
the exhaustion of administrative remedies would be inequitable 
and * * * futile. 


Cane Sugar Refiners I, 3 CIT at 201, 544 F. Supp. at 887. In Cane Sugar 
Refiners II, the appellate court affirmed, holding that relief under 
§ 1581(a) was “manifestly inadequate” and that jurisdiction was prop- 
erly invoked under § 1581(i). Cane Sugar Refiners II, 69 CCPA at 175 
n.5, 683 F.2d at 402 n.5. 

This Court’s decision in Luggage & Leather Goods concerned a dis- 
pute respecting the President’s construction of a statutory provision 
under the Generalized System of Preferences (“GSP”). The President 
designated by Executive Order that certain goods be granted duty-free 
GSP treatment. The plaintiffs challenged the legality of the presidential 
action. Relying on Cane Sugar Refiners II, this Court took jurisdiction 
under § 1581(i), noting that to require Plaintiffs to proceed under 
§ 1581 (a) would be futile and inappropriate because no administrative 
agency was authorized to review the President’s Executive Order. Lug- 
gage & Leather Goods, 7 CIT at 265-66, 588 F. Supp. at 1420; See Sybron 
Corp. v. Carter, 438 F. Supp. 863, 864 (W.D.N.Y. 1977). 
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Plaintiffs urge that just as no Customs officer or administrative 
agency has the statutory authority to review the validity of a Presiden- 
tial determination, similarly only the FTZ Board is authorized to grant 
foreign trade subzone status, and no Customs official or other adminis- 
trative agency is authorized to review the FTZ Board’s determination. 
According to Plaintiffs, this function of review is entrusted uniquely to 
the judiciary and is not delegated to administrative agencies. 

While it is clear that absent a delegation of authority one agency does 
not have the authority to review the actions of another agency, this 
Court similarly cannot exercise the power of judicial review without 
proper authority. While Plaintiffs’ arguments may hold some sway, this 
Court declines to equate the actions of the FTZ Board with those con- 
cerning Presidential Proclamations and Executive Orders; it is not in- 
conceivable that Customs might examine the underlying basis for its 
own decision to assess and liquidate duties under its implied powers to 
properly carry out its agency mandate in the context of this case. This 
Court notes that pursuant to 19 U.S.C. § 1514(a) Customs would appear 
obligated during a protest proceeding to examine “the legality of all or- 
ders and findings” upon which they base their decisions to assess, clas- 
sify, and liquidate imported merchandise. 

The government points out in its supplemental briefs that Plaintiff 
Citgo has now used its subzone and paid duties on fuel consumed in the 
subzone; Plaintiff Conoco, on the other hand, has not used its subzone 
and therefore has not paid any duties on consumed fuel. Plaintiffs do not 
refute these representations. The government argues that these devel- 
opments further support its position that this Court has no jurisdiction 
pursuant to § 1581(i). See Uniroyal, 69 CCPA at 179, 687 F.2d at 467. 

After carefully considering the arguments of the parties, the Court 
holds that because Plaintiffs’ have not articulated any persuasive rea- 
son why waiting to bring an action under § 1581(a) would be a mani- 
festly inadequate remedy or that there is some threat of immediate 
injury or irreparable harm to an industry, jurisdiction under § 1581(i) is 
unavailable. See Cane Sugar Refiners II, 69 CCPA at 175 n.5, 683 F.2d at 
402 n.5. 

Merely because a court perceives what it believes might be a wrong 
does not give the court the power to right the perceived wrong. This 
Court is powerless to act where its jurisdiction has not been properly in- 
voked. Our appellate court has held, and we are bound to follow the rule, 
that subsection (i) cannot generally be used to bypass administrative re- 
view where there is an opportunity for meaningful protest. Uniroyal, 69 
CCPA at 179, 687 F.2d at 472. It would appear Plaintiffs could file a pro- 
test under 28 U.S.C. § 1581(a) to contest assessments should they oc- 
cur.12 As noted, where another remedy under subsections 1581(a)-(h) is 
or could have been available, the party asserting § 1581(i) jurisdiction 
must meet its burden of showing why those remedies are manifestly in- 


a, the case of Plaintiff Citgo, such assessments and liquidations have apparently already occurred. 
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adequate. Miller, 5 Fed. Cir. (T) at 124, 824 F.2d at 963. In the instant 
case, there is no proof submitted by Plaintiffs that they would suffer ir- 
reparable harm that might justify the Court in finding that the remedies 
provided under the exclusive jurisdictional provisions set forth in sub- 
sections (a)—(h) (and in this case presumably subsection (a)) are mani- 
festly inadequate. See Cane Sugar Refiners II, 69 CCPA at 175 n.5, 683 
F.2d at 402 n.5.13 

This Court is not persuaded that requiring the exhaustion of adminis- 
trative remedies in this case through protest is inappropriate and, 
therefore, should not preclude jurisdiction under § 1581(a). Further- 
more, this Court reiterates that Plaintiffs have failed to meet the “mani- 
festly inadequate” burden to justify the circumvention of 28 U.S.C. 
§ 1581(a)-(h) by invoking jurisdiction under subsection 1581(i), as dis- 
cussed elsewhere in this opinion.14 

This Court feels compelled to express its sense of exasperation and 
frustration with the results of this case. Individuals and firms are often 
required to expend an inordinate amount of time and money to obtain 
judicial review in this Court. They are required to navigate arcane juris- 
dictional passages. They waste time and resources fighting over juris- 
diction and oftentimes they are denied a chance to be heard on the 
merits of the case. These obstacles unnecessarily increase cost and hurt 
the efforts of the United States to be competitive in the international 
community. The restrictive statutory scheme of § 1581(a)-(h) and its re- 
lationship to § 1581(i) should be re-examined. 

The proceedings underlying the instant cause of action are a case in 
point. In the district court, the government argued the district court did 
not have jurisdiction and that exclusive jurisdiction was in the CIT. The 
district court dismissed the case. Plaintiffs subsequently brought the 
suit in the CIT. Here, the government argues that neither the CIT nor 
any court has subject-matter jurisdiction.15 It is small wonder that the 
public does not understand such a system. 

Similarly, litigants forced to contest whether a suit should be brought 
in the district court or the CIT often never reach the merits. These juris- 


13 98 U.S.C. § 1581(h) (1988) (emphasis added) provides, in part, as follows: 

The Court of International Trade [has] exclusive jurisdiction of any civil action commenced to review, prior to im- 
portation of the goods involved, a ruling issued by the Secretary of the Treasury, or a refusal to issue or change such 
a ruling, relating to classification, valuation rate of duty * * * but only if the party commencing the civil action 
demonstrates to the court that he would be irreparably harmed unless given an opportunity to obtain judicial re- 
view prior to such importation.” 

Presumably, this subsection would not be available to Plaintiffs because the requirement that the crude oil used as fuel 

be dutiable has come from the FTZ Board and not the Secretary of the Treasury. 


14 Plaintiffs cite Nakajima All Co. v. United States, 12 CIT 189, 682 F. Supp. 52 (1988) as authority for this Court to 
permit the circumvention of subsections (a)—(h) and to invoke jurisdiction under subsection (i). In Nakajima, the Court 
invoked jurisdiction under subsection (i) in a mandamus proceeding which sought to compel Commerce to complete 
and publish certain administrative reviews that were specifically enjoined by law. According to Plaintiffs, Nakajima 
stands for the proposition that administrative decisions that are “outside the scope” of any administrative proceedings 
under subsections (a) through (h) were the type of actions to which Congress intended subsection (i) to apply. See 12 
CIT at 194, 682 F. Supp. at 57 (citation omitted). The circumstances underlying the cause of action in Nakajima were 
such that the prerequisites of subsections (a) through (h) were not attainable, but the action was nevertheless review- 
able under subsection (i). Jd. In the instant case, however, Plaintiffs have not carried their burden of showing that 
§ 1581(a) is not or could not become available within the meaning of Miller, supra, nor have they demonstrated that the 
actions of the FTZ Board affecting dutiability are outside the scope of a § 1581(a) protest. See 19 U.S.C. § 1514(a). 


15 But see 28 U.S.C. § 1581(a). 
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dictional problems antedate the Customs Courts Act of 1980. See House 
Report at 18, 1980 U.S.C.C.A.N. 3729. Many lawsuits pertaining to in- 
ternational trade issues were commenced in the district court instead of 
the United States Customs Court because it was difficult to determine in 
advance whether a particular case fell within the jurisdictional scope of 
the Customs Court and because the powers of the Customs Court were 
limited. Id. at 19, 1980 U.S.C.C.A.N. 3730-31. 

Most district courts refused to entertain such suits, citing the United 
States constitutional mandate requiring that duties be uniform 
throughout the United States, thus endeavoring to preserve the Con- 
gressional grant of exclusive jurisdiction to the United States Customs 
Court for judicial review of all matters relating to imports. Jd. The result 
was inconsistent judicial decisions, with litigants proceeding with cau- 
tion when choosing a forum for judicial review. Id. Some individuals ob- 
tained relief while others who, by chance, selected the wrong forum, 
were denied relief. Jd. With the growth of international trade suits in the 
federal district courts, dismissals for lack of jurisdiction increased. Id. 
The instant case is another example of this kind of jurisdictional ping- 
pong that continues to subsist. It must be brought under control. 

One commentator has opined that the lack of a meaningful statutory 
jurisdictional route, coupled with overly narrow jurisdictional interpre- 
tations as to the jurisdiction of the Court of International Trade, has left 
America with a court that is approaching the 21st century with 19th cen- 
tury-jurisdiction.16 One need not totally agree with that opinion to rec- 
ognize the wisdom of Justice Scalia’s objection to the K Mart majority’s 
narrow interpretation of 28 U.S.C. § 1581(i): 


“(T]he jurisdictional question, if decided incorrectly, may generate 
uncertainty and hence litigation into the indefinite future. * * * 
[T]he Court’s resolution of this question strains the plain language 
of the statute, and blurs a clear jurisdictional line that Congress has 
established.” 


K Mart, 485 U.S. at 192 (Scalia, J., dissenting). 

Congress needs to re-examine how to implement the broad jurisdic- 
tional mandate it sought to confer upon the Court of International 
Trade with the enactment of § 1581(i) to ensure compliance with the 
constitutional mandate requiring uniformity of duties throughout the 
United States. 


CONCLUSION 


For the foregoing reasons, Plaintiffs’ motion for judgment upon the 
agency record is denied for lack of jurisdiction; Defendants’ motion to 
dismiss is granted. The action is dismissed. 


16, cow P. Vance, The Unrealized Jurisdiction of 28 U.S.C. § 1581(i): A View from the Plaintiff's Bar, 58 St. John’s 
L. Rev. 793, 800-01 (1984). 
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AQulILino, Judge: Subsequent to publication of an antidumping-duty 
order sub nom. Industrial Belts and Components and Parts Thereof, 
Whether Cured or Uncured, From Japan, 54 Fed. Reg. 25,314 (June 14, 
1989), and a similar order regarding the Federal Republic of Germany], 
Nitta Industries Corporation and Nitta International, Inc. requested 
that the International Trade Administration, U.S. Department of Com- 
merce (“ITA”) exclude nylon-core flat belts and spindle belts from the 
scope of the order for Japan.2 

The ITA denied the request as to the flat belts and granted it with re- 
gard to the spindle belting in an unpublished ruling per the following 
analysis: 


In this case, we do not need to address the Diversified Products cri- 
teria because the descriptions found in the antidumping duty order 
and the ITC determinations are sufficient to evaluate Nitta’s exclu- 
sion request. 

The written description of scope from the initiation of the investi- 
gation through the publication of the antidumping duty order in- 
cluded flat, corded belts. Likewise, cordless belts were not included 
in the scope during any phase of the investigation or the antidump- 
ing duty order. The written description of the scope remains dis- 
positive, and the TSUSA and HTS categories are provided for the 
convenience of Customs. There is no characteristic or qualification 
about Nitta’s nylon core belt that differentiates it from “flat belts 
* * * containing cord or strand” (54 FR 15486). Nitta’s spindle belt 


see 54 Fed. Reg. 25,316 (June 14, 1989). 
See Record Document (“R.Doc”) 15, which defined the merchandise more precisely as follows: 
Nylon core flat belts are * * * a continuous, multilayer strip, composed of a nylon (polyamide) fabric or rubber 
(elastomer) surface, bonded to each side of a core consisting of oriented nylon sheet. Spindle belting is a flat, flex- 
ible band composed of synthetic fibers which have been coated, filled, or laminated with plastic or synthetic rubber. 
Spindle belts are cordless and do not have a tensile member * * *. 
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is properly classified as a cordless belt and is therefore excluded 

from the scope, as both the ITC and the Department made clear. 

* * *(W]e determine that nylon core flat belts are within the scope 

of the antidumping duty order and that spindle belting is outside 

- scope of the antidumping duty order on industrial belts from 
apan. 


R.Doc 19, p. 3 (Feb. 12, 1990). 

This action, brought pursuant to 19 U.S.C. § 1516a(a)(2)(B)(vi) and 
28 U.S.C. § 1581(c), challenges that part of the ITA’s determination 
which held nylon-core flat belts within the scope of its antidumping- 
duty order(s). The plaintiffs and the intervenor-plaintiffs have inter- 
posed motions for judgment on the agency record, alleging that the 
ruling is not supported by substantial evidence or otherwise in accor- 
dance with law. 

The ruling makes reference to Diversified Products Corp. v. United 
States, 6 CIT 155, 572 F.Supp. 883 (1983), and the plaintiffs argue that 
the “late introduction of flat belts into this proceeding mandates that a 
full Diversified Products analysis be conducted” .3 But such analysis ap- 
plied in that and subsequent cases to later-developed merchandise, and 
the ITA has not been held obligated to apply the criteria to pre-existing 
goods like the nylon-core belts herein. See, e.g., PPG Industries, Inc. v. 
United States,15 CIT __, 759 F.Supp. 834 (1991). See also 19 U.S.C. 
§ 1677j(d) (1988). On the other hand, as the ruling itself indicates, the 
agency has been at liberty to rely on Diversified Products as an aid in 
determining the coverage of such goods. Cf. Floral Trade Council of 
Davis v. United States, 13 CIT 638, 640 n. 3, 716 F.Supp. 1580, 1582 n. 3 
(1989). Indeed, the plaintiffs refer this court to 19 C.F.R. § 353.29(i), 
which provides that the ITA “will * * * consider” in proceedings like 
these the physical characteristics of the product, the expectations of the 
ultimate purchasers, the ultimate use of the product and its channels of 
trade. That provision, however, was published on March 9, 1990, or after 
the ruling herein had been rendered. See 55 Fed. Reg. 9,046, 9,049. 
Moreover, as promulgated, the regulation provides that the agency “will 
take into account” first the descriptions of the merchandise contained in 
the petition, the initial investigation, and the determinations by it and 
the ITC and that only when these criteria are not decisive will the fore- 
going factors be considered. 

Here, the ITA held the first-rank criteria to be dispositive. Its initia- 
tion notice and other determinations specify flat belts viz. Initiation of 


3 The defendant takes the position that the plaintiffs may not press this point now because they did not raise it below. 
This stance, however, is neither supported by the record [see, e.g., R.Docs 7, 15} nor by the challenged ruling on its face, 
which states: 


On matters concerning the scope of an order, our primary bases for determining whether or not a product is cov- 
ered are the descriptions of the product contained in the order, the U.S. International Trade Commission’s (ITC) 
and Department’s preliminary and final determinations, and the petition. When we cannot make a determination 
based on these documents, we use four additional criteria[:] * * * the physical characteristics of the merchandise, 
the ultimate use of the merchandise, the expectations of the ultimate purchaser, and the channels of trade in which 
the merchandise moves. These are the criteria used by the Department and upheld * * * in Diversified Products 
Corp. v. United States * * *, as modified by Kyowa Gas Chemical Industry Co. Ltd. v. U.S., 7 CIT 138, 582 F.Supp. 
887 (1984). 
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Antidumping Duty Investigation; Industrial Belts and Components and 
Parts Thereof, Whether Cured or Uncured, From Japan, 53 Fed.Reg. 
28,036 (July 26, 1988) (“These include V-belts, synchronous belts, 
round belts and flat belts”), Preliminary Determination of Sales at Less 
Than Fair Value: Industrial Belts and Components and Parts Thereof, 
Whether Cured or Uncured, From Japan, 54 Fed.Reg. 5,114, 5,115 (Feb. 
1, 1989) (same), Final Determination of Sales of Less Than Fair Value: 
Industrial Belts and Components and Parts Thereof, Whether Cured or 
Uncured, From Japan, 54 Fed. Reg. 15,485, 15,486 (April 18, 1989) 
(same), while the resultant antidumping-duty order states that the cov- 
ered merchandise 
includes industrial belts used for power transmission. These in- 
clude industrial belts, in part or wholly of rubber or plastic, and con- 
taining textile fiber (including glass fiber) or steel wire, cord or 
strand, and whether in endless (i.e., closed loops) belts, or in belting 
in lengths or links. This investigation excludes conveyor belts and 
automative belts as well as front engine drive belts found on equip- 
ment powered by internal combustion engines, including trucks, 
tractors, buses, and lift trucks. 
54 Fed. Reg. at 25,315, as corrected, 54 Fed.Reg. 32,104 (Aug. 4, 1989). 

As for the ITC, before which Nitta appeared and participated, the 
commissioners had opted for five different definitions of like product, 
apparently upon an understanding that “past Commission decisions 
have made clear that the like product can contain articles not included 
within the scope of the investigation”. Views of Commissioner Rohr, 
R.Doc 11 at 27. Thus, despite an attempt by the petitioner not to include 
automotive belts, Chairman Brunsdale and Commissioner Rohr divided 
the merchandise into three like products encompassing both automo- 
tive and industrial belts, namely, synchronous belts, V-belts, other 
belts, with the last category covering flat belts and round belts. Vice 
Chairman Cass also based his analysis on three product categories: V- 
belts and round belts, synchronous belts, flat belts. Commissioners 
Eckes and Newquist took “all industrial belts”4 into account, while 
Commissioner Lodwick considered “all power transmission belts, both 
for industrial and automotive uses.” Jd. at 10. 

Under 19 C.F.R. § 353.36(a)(4) (1988), antidumping petitions had to 
contain a “detailed description of the imported merchandise in ques- 
tion, including its technical characteristics and uses, and, where appro- 
priate, its tariff classification under the Tariff Schedules of the United 
States”. In its petition herein, The Gates Rubber Company requested 
imposition of antidumping duties on all industrial belts for power trans- 
mission, specifically V-belts, which have a cross section like a “V” or 
wedge, and synchronous belts, which have teeth. The petition makes 
reference to TSUS items and then states that those classifications 


in fact include imports of all categories of industrial power trans- 
mission belts, including timing or synchronous belts. Because of 


4R Doc 11 at 10. 
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the evolution in the design of certain industrial power transmission 
belts, including timing or synchronous belts, such belts may no 
longer exemplify the typical V- or wedge-shaped cross section. Ac- 
cordingly, under a literal construction of the structure of TSUS 
358.05-358.16, such belts might be classified as “other belting and 
belts for machinery” in accordance with the various fiber or fiber/ 
rubber or fiber/plastic content. In addition, were industrial power 
transmission belts containing steel wire and rubber or plastics to be 
deemed to be in chief value of steel wire, classification might be 
made under TSUSA 657.2520. Finally, if industrial power trans- 
mission belts not characterized by a V- or wedge-shaped cross sec- 
tion were to be entered at Customs under a description of “not 
containing textile fibers”, they might be classified under TSUSA 
773.3510. It is petitioner’s understanding derived from its partici- 
pation in the RMA Statistical Program that the only machine belts 
in fact entered under the TSUS and TSUSA items mentioned in 
this paragraph are conveyor belts. Conveyor belts are not included 
within the scope of this petition.5 


In addition, the petitioner was required to name the “country or coun- 
tries from which the merchandise is being, or is likely to be, exported to 
the United States and, if the merchandise is produced in a country other 
than that from which it is exported, the name of the country in which it 
is produced” and also the “names and addresses of all known foreign en- 
terprises believed to be manufacturing, producing or exporting the mer- 
chandise in question”. 19 C.F.R. § 353.36(a)(5) and (6) (1988). Japan 
(and West Germany) were thus named herein, but neither Nitta (nor 
Siegling) was identified as a known foreign enterprise6 or as one be- 
lieved to be importing the merchandise within the meaning of section 
353.36(a)(11). Furthermore, the petitioner had to provide “(alll perti- 
nent facts as to the price at which the foreign merchandise is sold or of- 
fered for sale in the United States and in the home market in which 
produced or from which exported”. 19 C.F.R. § 353.36(a)(7) (1988). 
Gates supplied such information with respect to various types of belts 
exported by the enterprises identified pursuant to the regulations. Fi- 
nally, for purposes of section 353.36(a)(13) (information as to material 
injury or threat thereof), the petition defined like product — broadly. 
Notwithstanding such regulations, a petitioner is not required to cir- 
cumscribe the entire universe of articles which might possibly be cov- 
ered by the order it seeks. American NTN Bearing Manufacturing Corp. 
v. United States,14CIT at __,__,739 F.Supp. 1555, 1562 (1990). Ac- 
cording to the plaintiffs, at the time the petition was filed, Nitta and 
Gates were engaged in a joint venture, and Nitta was not served with a 


5 R.Doc 1 at 32. Four subheadings from the Harmonized Tariff System (“HTS”) were also specified. 


6 According to the plaintiffs, the Japanese firms named by Gates manufactured and exported V- and synchronous 
belts but not flat belts. 
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copy.7 They claim the first indication thet their products were covered 
by the investigation was a U.S. Customs Service telex’s addition of 14 
more HTS numbers to the ITA’s preliminary determination.8 The in- 
itiation notice had listed 12 TSUS items as well as four HTS subhead- 
ings identified in the petition, pointing out that Congress was then 
considering conversion of the TSUS to the HTS. 53 Fed. Reg. at 28,036. 
The preliminary determination had set forth only the four HTS num- 
bers, although it contained the same description of the merchandise as 
the initiation notice and stated that the written description was disposi- 
tive. 54 Fed.Reg. at 5,115. Nitta had received a copy of this determina- 
tion from a Gates attorney but allegedly concluded that those four 
numbers did not cover its products. See R.Doc 6 at 2. 

However, counsel confirmed that “Gates intended its petition to in- 
clude the flat belts imported by Nitta”. Jd. at 3. Nitta thereupon stated 
its “desire to explore every possible avenue of cooperation with ITA and 
ITC staff”’9, claiming that it knew of no domestic producer of nylon core 
flat belts and that Gates was not a competitor. Thereafter, it filed a re- 
quest to exclude nylon-core flat belts and spindle belts from the proceed- 
ings. Gates opposed such exclusion. R.Doc 8. However, when Nitta 
raised the issue of scope before the ITC, the petitioner chose not to ren- 
der opposition. See R.Doc 15 at 7-8. Cf. R.Doc 11 at 62-63. According to 
the plaintiffs, a Gates executive informed them that its counsel had ap- 
prised the Commission that Gates had no argument with Nitta’s posi- 
tion and did not oppose a no-injury finding with respect to the 
nylon-core flat belts. See Plaintiffs’ Memorandum, p. 9; R.Doc 15 at 7-8. 

Against this background, the ITA issued its final determination, 
which included the original TSUS items and the 18 HTS subheadings 
identified in the telex. The agency explained that it was the petitioner 
which had requested the addition of the 14 HTS numbers which re- 
flected “concordance between TSUSA item numbers and HTS sub- 
headings listed in a January 1989 USITC publication.” 54 Fed. Reg. at 
15,487. Its product description was identical to the one found in the in- 
itiation notice and in the preliminary determination. With respect to 
Nitta’s exclusion request, the ITA stated [id.]: 


*** The information received was insufficient to determine 
whether the merchandise is properly excluded from the scope of 
this investigation. In addition, the information received * * * ar- 
rived too late to be analyzed and verified for this final determina- 
tion. If the final determination of the ITC results in an 
antidumping duty order on this merchandise, and upon receipt of 


TIOCFR. § 207.10(b) (1988) required service of a petition on all enterprises believed to be manufacturing, produc- 
ing or exporting, or importing, the merchandise. Nitta received a copy of the ITA questionnaire served on the foreign 
exporters identified by Gates for voluntary response. According to the plaintiffs, it was sent at the request of Gates, 
although the defendant and the preliminary ITA determination claim that it was requested by Nitta. Compare R.Doc 
15, pp. 4-5 and Plaintiffs’ Memorandum, p. 4 n. 1 with defendant’s memorandum, pp. 6-7 and 54 Fed.Reg. at 5,115. 

8 See R.Doc 6 at 2. The plaintiffs admit that those additional classification numbers “included all of the products im- 
ported by Nitta International from Japan.” Id. 

9RDoc 6 at 4. 
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proper documentation, the Department may conduct a scope ruling 
procedure concerning the products imported by these firms. 
Nitta thereupon requested such a scope ruling procedure, the result of 
which is now before the court. Shortly before that request was filed, the 
petitioner had sent the following letter to the ITA: 


The Gates Rubber Company * * * does not oppose, and in principle 
supports, the request filed by Nitta Industries Corp. * * * seeking 
exclusion of nylon core flat belts and spindle belting from the scope 
of the antidumping order issued in these proceedings on June 7, 
1989. Gates did not intend that either of these products be covered 
by its petition, or that the Department include these products 
within the scope of its investigation. 
Nitta correctly points out that Gates’ petition does not mention 
either flat belts or Nitta. The July 19, 1988 letter, from our counsel 
* * * to * * * the Commerce Department, confirming “the intended 
product coverage” of the petition to be “industrial power transmis- 
sion belts,” mentioned “flat-shaped” belts, but was not intended to 
include either nylon core flat belts or spindle belting.10 
The ITA called for comments, and Siegling responded in full support of 
Nitta. R.Doc 17 at 3. Nonetheless, as set forth above, the agency con- 
cluded that nylon-core flat belts are within the scope of its order while 
spindle belts are not. 

In reaching such a determination, the ITA has broad discretion, al- 
though it “must be exercised in light of all the facts before the Admini- 
stration and must reflect that agency’s judgment regarding the scope 
and form of an order that will best effectuate the purpose of the an- 
tidumping laws and the violation found.” Mitsubishi Electric Corp. v. 
United States, 898 F.2d 1577, 1583 (Fed. Cir. 1990). In this action, what- 
ever the ambivalence on the part of the petitioner or its 274-page peti- 
tion, from the beginning the ITA stated that the scope of its 
investigation would cover certain industrial belts for power transmis- 
sion, including “flat belts, in part or wholly of rubber or plastic, and con- 
taining textile fiber (including glass fiber) or steel wire, cord or strand”. 
Initiation of Antidumping Duty Investigation; Industrial Belts and 
Components and Parts Thereof, Whether Cured or Uncured, From Ja- 
pan, supra. Its approach did not waiver and was in accordance with law. 
When filed, the petition stated that there was “significant overlap” be- 
tween the categories of industrial belts for power transmission, and the 
record which developed provides substantial support for this proposi- 
tion. Hence, the motions of the plaintiffs and the intervenor-plaintiffs 
for judgment on the agency record, both of which admit that the petition 
was “over-broad”11 and a “broad formulation”12, must be denied and 
this action dismissed. 


10R Doc 14. The July 19, 1988 letter referred to is not in the administrative record while the April 10, 1989 letter [R. 
Doc 8] opposing Nitta’s first exclusion request is not explained. Be that as it may, the quality of the written submissions 
on all sides obviated any need for oral argument. 

11 pjaintiffs’ Memorandum, p. 2. 

12Brief of Plaintiff-Intervenor, p. 4. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 19, MAY 6, 1992 


(Slip Op. 92-52) 


CEMEX, S.A., PLAINTIFF, AND Apasco, S.A. DE C.V., PLAINTIFF-INTERVENOR 
v. UNITED STATES AND U.S. INTERNATIONAL TRADE COMMISSION, DEFEN- 
DANTS, AND THE AD Hoc CommiTTEE oF AZ-NM-TX-FL Propucers OF 
Gray PoRTLAND CEMENT, DEFENDANT-INTERVENOR 


Court No. 90-10-00509 
(Affirmed. ] 
(Decided April 7, 1992) 


Skadden, Arps, Slate, Meagher & Flom (Thomas R. Graham, John J. Mangan, John J. 
Burke, Albert J. Boro, Jr., Erik O. Autor, Catherine Kane Ronis, Roger B. Banks) for plain- 
tiff. 

O’Connor & Hannan, (Joseph H. Blatchford, Guy C. Smith), for plaintiff-intervenor. 

Lyn M. Schlitt, General Counsel, United States International Trade Commission, 
James A. Toupin, Assistant General Counsel, (Judith M. Czako), for defendant. 

Kilpatrick & Cody, (Joseph W. Dorn, Martin M. McNerny, Michael P. Mabile), for defen- 
dant-intervenor. 


Restanl, Judge: In Gray Portland Cement and Cement Clinker From 
Mexico, 55 Fed. Reg. 35,371 (ITC 1990), the United States International 
Trade Commission (“ITC”) determined that a regional domestic indus- 
try in the United States was materially injured by reason of cement im- 
ports from Mexico. CEMEX, S.A., a Mexican producer of cement, 


appeals from the determination, and now moves for judgment on the 
agency record. ITC’s determination is affirmed. 


I 
BACKGROUND 


The Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Portland 
Cement (“Ad Hoc Committee”) represents certain cement producers 
with production facilities in Arizona, New Mexico, Texas and Florida. 
On September 26, 1989, Ad Hoc Committee filed a petition with ITC and 
the Department of Commerce (“Commerce”), alleging injury to a 
United States industry by reason of less than fair value (“LTFV”) im- 
ports of gray portland cement and cement clinker from Mexico. ITC and 
Commerce issued affirmative preliminary determinations. See Gray 
Portland Cement and Cement Clinker From Mexico, USITC Pub. 2235, 
Inv. No. 731-TA-451 (Nov. 1989); Gray Portland Cement and Clinker 
From Mexico, 55 Fed. Reg. 13,817 (Dep’t Comm. 1990). 

ITC reached a final determination on August 13, 1990, and issued an 
opinion on August 23, 1990. Gray Portland Cement and Cement Clinker 
From Mexico, USITC Pub. 2305, Inv. No. 731-TA-451 (Aug. 1990) (“Fi- 
nal Det.”). It determined that a United States industry, composed of pro- 
ducers of gray portland cement and cement clinker in the southern-tier 
states, was materially injured by reason of LTFV imports of cement and 
cement clinker from Mexico. 

Prior to the final determination, a committee of cement producers in 
Southern California had filed a petition with ITC and Commerce alleg- 
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ing material injury due to LTFV cement imports from Japan. By the 
time of the final determination in this case, ITC had made a preliminary 
affirmative determination in the Japanese case, (Gray Portland Cement 
and Cement Clinker From Japan, USITC Pub. 2297, Inv. No. 
731-TA-461 (July 1990) (“Japan Cement”)), but Commerce had not is- 
sued its preliminary or final determinations regarding LTF'V sales. 


II 
ITC DETERMINATION 


Three Commissioners participated in ITC’s final determination. 
Commissioner Rohr made a negative determination, which is not at is- 
sue. Acting Chairman Brunsdale and Commissioner Lodwick made af- 
firmative determinations, and each issued an opinion. Both opinions are 
challenged here. 

Acting Chairman Brunsdale first determined that cement and ce- 
ment clinker comprise a single like product. She then found that a re- 
gional industry analysis was appropriate, and that the regional industry 
consisted of producers in the southern-tier states of California, Texas, 
Arizona, New Mexico, Alabama, Louisiana, Mississippi and Florida. She 
determined that cumulation was mandatory, and cumulatively assessed 
the volume and price effects of Mexican and Japanese imports into the 
region: her consideration of Japanese imports was based on the allega- 
tions in the Japanese case, as recalculated by Commerce. She then con- 
sidered whether there was material injury to the domestic industry 
based on the statutory factors. She found that the financial performance 
of the southern-tier producers had deteriorated during the period of in- 
vestigation, and applied an elasticities analysis to determine the vol- 
ume, price and overall effect of the dumped imports on the domestic 
industry. She concluded thai tiie domestic industry was materially in- 
jured by reason of LTFV imports from Mexico. Finally, she found that 
the statutory requirements for injury in a regional investigation had 
been met, and that all producers were injured because they were not in- 
sulated from the general effect of the injurious imports. 

Commissioner Lodwick’s determination was based on a slightly dif- 
ferent analysis. He concurred with Acting Chairman Brunsdale’s find- 
ings about like product, regional industry, and cumulation. He then 
found deterioration in the financial performance of the domestic indus- 
try, and considered whether there was material injury by reason of 
LTFV imports. He found evidence of a significant volume of imports, 
underselling, depression of domestic prices, and an adverse impact on 
the domestic injury. Based on all these factors, he found material injury 
by reason of LTF'V imports from Mexico. Finally, he concluded that the 
statutory criteria for injury in a regional investigation had been met be- 
cause the effect of the imports was felt throughout the region, and there 
was no evidence to indicate that individual producers were not injured. 
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Ill 
STANDARD OF REVIEW 


ITC’s determination shall be upheld unless it is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). 


IV 
DISCUSSION 


A. Regional Industry Analysis: 

CEMEX challenges ITC’s regional industry analysis on two grounds: 
misinterpretation of the “all or almost all” standard; and failure to em- 
ploy a disaggregate analysis, or an aggregate approach with a safeguard 
to ensure an accurate finding is made. 


1. “All, or Almost All” Standard: 


ITC’s task is to determine whether an industry in the United States is 
materially injured, or threatened with material injury by reason of im- 
ports or sales at LTFV. See 19 U.S.C. § 1673d(b)(1) (1988). An industry 
consists of “domestic producers as a whole ofa like product, or those pro- 
ducers whose collective output of the like product constitutes a major 
proportion of the total domestic production of that product.” 19 U.S.C. 
§ 1677(4)(A) (1988) (emphasis added). Under certain circumstances set 
forth in the statute, ITC may divide the United States into two or more 
regional markets, and treat producers in each market as a separate in- 
dustry. 19 U.S.C. § 1677(4)(C) (1988). In such cases, material injury to 
an industry may be found “if the producers of all, or almost all, of the 
production” within the regional market suffer material injury due to the 
dumped imports. Jd. (emphasis added) (“regional injury provision”).1 

Here, ITC found that the region consisted of producers in the south- 
ern-tier states; it then found material injury to producers of “all or al- 
most all” of the cement production in the region. Final Det., at 51, 66. 
CEMEX argues, however, that the decision is flawed because the “all or 
almost all” language requires a finding of material injury to eighty or 
eighty-five percent of production, and no such finding was made in this 
case. CEMEX bases its argument on case law and ITC practice under a 
parallel statutory provision. This authority is not persuasive. 


119 U.S.C. § 1677(4)(C) provides, in part: 
In appropriate circumstances, the United States, for a particular product market, may be divided into 2 or more mar- 
kets and the producers within each market may be treated as if they were a separate industry if— 


(i) the producers within such market sell all or almost all of their production of the like product in question in 
that market, and 
(ii) the demand in that market is not supplied, to any substantial degree, by producers of the product in question 
located elsewhere in the United States. 
In such appropriate circumstances, material injury, the threat of material injury * * * may be found to exist with re- 
spect to an industry * * * if there is a concentration of subsidized or dumped imports into such an isolated market and if 
the producers of all, or almost all, of the production within that market are being materially injured or threatened by 
material injury. * * * 19 U.S.C. § 1677(4)(C) (1988) (emphasis added). 
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CEMEX cites the Atlantic Sugar cases.2 In Atlantic Sugar, Ltd. v. 
United States, 2 CIT 295 (1981) (Atlantic Sugar III), the court consid- 
ered the “all or almost all” provision. It found that “all or almost all” 
constitutes more than a “major proportion” of production, which is the 
standard required in a nation-wide determination (see id. at 301), andin 
dicta noted that seventy-six percent of production might not constitute 
“all or almost all” of the production. Jd. at 301-302. In finding the issue 
of injury to a producer of one-quarter of the production determinative in 
the context of the disaggregate analysis at issue in Atlantic Sugar V, the 
Federal Circuit seems to accept that, at least for purposes of disag- 
gregate analysis, seventy-five percent of production is not “all or almost 
all.” Atlantic Sugar, 744 F.2d 1556, 1562-63 (Fed. Cir. 1984). Whatever 
remains of the teaching in Atlantic Sugar III, that opinion certainly 
does not stand for the proposition that an eighty percent threshold is re- 
quired in every case. Moreover, the appellate decision does not provide 
guidance on the appropriate measure if an aggregate analysis is used. 

CEMEX notes that in addition to the regional injury provision, the 
“all or almost all” language is found in a second place in 19 U.S.C. 
§ 1677(4)(C). See supra, n.1. This second provision states that ITC may 
adopt a regional industry approach if producers within the region sell 
“all or almost all” of their production in that region (“regional market 
provision”). CEMEX argues that ITC interprets the regional market 
provision to require at least an eighty percent threshold, and that this 
interpretation is relevant in the first context. 

It is true, as CEMEX claims, that the court may apply parallel con- 
structions when a phrase appears more than once in the same provision 
of a statute. See United States v. Nunez, 573 F.2d 769, 771 (2d Cir.), cert. 
denied, 436 U.S. 930 (1978). Where, however, the contexts and purposes 
of the provisions differ, parallel constructions are inappropriate. See, 
e.g., Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 461-62 n.230 
(D.C.Cir. 1976), cert. denied, 434 U.S. 1086 (1978). It is not the case, as 
CEMEX claims, that ITC has established a fixed eighty percent thresh- 


2 The Atlantic Sugar cases involved judicial review of the ITC determination in Sugars and Sirups from Canada, 
USITC Pub. 1047, Inv. No. 731-TA-3 (Mar. 1980), in which ITC held that LTFV sugar imports from Canada in 1978 
and 1979 caused material injury to a regional industry in the United States. 

The Atlantic Sugar cases may be found at the following citations: Atlantic Sugar, Ltd. v. United States, 1 CIT 211,511 
F. Supp. 819 (1981) (Atlantic Sugar I) (denying motion for remand); 2 CIT 18, 519 F. Supp. 916 (1981) (Atlantic Sugar 
II) (remanded for reconsideration following discovery of errors in underlying data); 2 CIT 295 (1981) (Atlantic Sugar 
IT) (remanded for ITC to consider injury to individual producers before determining whether all of almost all produc- 
tion injured); 4 CIT 248, 553 F. Supp. 1055 (1982) (Atlantic Sugar IV) (remanded for ITC to exclude from consideration 
plant data from outside region); 6 CIT 190, 573 F. Supp. 1142 (1983) (Atlantic Sugar V) (vacating final determination 
because ITC considered plant data from outside region). 

On appeal, the Federal Circuit reversed Atlantic Sugar V, and reinstated the ITC determination. Atlantic Sugar, 744 
F.2d 1556 (Fed. Cir. 1984). In dicta the Federal Circuit found that ITC’s determination was supported by substantial 
evidence, and ITC did not err in considering plant data from outside the region because it was the best information 
available. Id. at 1562. The Federal Circuit also criticized the CIT’s decision in Atlantic Sugar III, which had required a 
producer-by-producer analysis to determine whether producers of all or almost all production in the region were mate- 
rially injured. Id. at 1562 & n.27. 

3 The court noted: 

If this point is reached in the administrative determinations the Court does not presently see how the remaining 76 
percent of production can be considered to be “all or almost all.” It would seem that the plain meaning of this statu- 
tory requirement could only be satisfied by a percentage which came closer to being all the production. Neverthe- 
less, * * * the Court will not foreclose the possibility of such a conclusion at this time. 


2 CIT at 301-302. 
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old in the regional market context. See Operators for Jalousie and Awn- 
ing Windows From El Salvador, USITC Pub. 1934, at 9, Inv. Nos. 
701-TA-272, 731-TA-319 (Jan. 1987) (roughly eighty or eighty-five 
percent of production must remain in region to satisfy “all or almost all” 
criterion but fixed percentages not applied automatically or uniformly). 
Nevertheless, even if ITC had established such a percentage in the re- 
gional market context, a numerical analysis would not be appropriate 
under the regional injury provision. As Ad Hoc Committee and the gov- 
ernment correctly point out, the analysis required by the regional mar- 
ket provision is more readily quantifiable than the analysis under the 
regional injury provision. In the first context, ITC is merely required to 
find sale of all or almost all production into the region; in the second con- 
text, ITC must find injury to all or almost all production. See 19 U.S.C. 
§ 1677(4)(C). In the second context, numerous factors must be consid- 
ered and a quantitative analysis is inappropriate.4 

In short, there is nothing in the statute, case law, or administrative 
practice to indicate Congressional intent to bind ITC to a precise nu- 
merical percentage. Indeed, the legislative history in the analogous con- 
text of a nationwide investigation indicates that Congress intended 
determinations to be made on a case-by-case basis. See S. Rep. No. 249, 
96th Cong., 1st Sess., at 83 (1979) (“[w]hat constitutes a major propor- 
tion of total domestic production will vary from case to case depending 
on the facts, and no standard minimum proportion is required in each 


case”); H.R. Rep. No. 317, 96th Cong., 1st Sess., at 73 (1979) (“phrase 
‘major proportion of total domestic production’ cannot be defined with 
mathematical precision, and the application of the phrase will therefore 
vary from case to case”). Thus, ITC’s determination is not contrary to 
law simply for failure to apply a fixed percentage test in the range of 
eighty to eighty-five percent. 


2. Aggregate or Disaggregate Analysis: 


In determining whether producers of “all or almost all” of the produc- 
tion have been injured, CEMEX claims, in essence, that a disaggregate 
analysis using individual plant data is required. CEMEX argues that 
analysis of aggregate data, without examination of individual plant in- 
formation, leads to erroneous results. CEMEX claims an aggregate 
analysis was used in this case. 

ITC has broad discretion in the choice of its methodology. See Smith- 
Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), 
cert. denied, 465 U.S. 1022 (1984). “As long as the agency’s methodology 
and procedures are reasonable means of effectuating the statutory pur- 
pose, and there is substantial evidence in the record supporting the 
agency’s conclusions, the court will not * * * question the agency’s 


4 CEMEX’s reliance on a decision of the Canadian International Trade Tribunal, which construed language similar 
to that found in the regional injury provision, is misplaced. Without passing on the precedential value of cases from the 
Canadian International Trade Tribunal, it is sufficient to note that the Tribunal has not established the fixed percent- 
age analysis that CEMEX advocates. See Fertilizer Equipment, 14 C.E.R. 290, 304-305 (1987) (“all” means 100 percent, 
and “almost all” means close to 100 percent; seventy-five percent falls short of all or almost all). 
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methodology.” Ceramica Regiomontana v. United States, 10 CIT 399, 
404-05, 636 F. Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 
1987). 

Neither the statute nor case law cited by CEMEX requires a particu- 
lar method of analysis in a regional industry investigation. In fact, 
CEMEX has cited only one decision in which this court required a pro- 
ducer-by-producer analysis. See Atlantic Sugar III, 2 CIT 295. As indi- 
cated, that decision was criticized on appeal, and in dicta, the Federal 
Circuit indicated that the on appeal, and in dicta, the Federal Circuit in- 
dicated that the statute did not require a disaggregate analysis. Atlantic 
Sugar, 744 F.2d at 1562 n.27 (no basis in statute or legislative history for 
requiring ITC to examine individual producers).5 

Nevertheless, although a pure producer-by-producer analysis is not 
required by statute, examination of individual plant information can 
highlight anomalies that an aggregate analysis would disguise. Indeed, 
in other cases ITC has considered the condition of regional industries on 
the basis of aggregate data, then considered certain plant-specific infor- 
mation to ensure that the “all or almost all” standard is satisfied. See, 
e.g., Certain Welded Carbon Steel Pipes and Tubes From Taiwan, 
USITC Pub. 1994, at 13-15, Inv. No. 731-TA-349 (July 1987) (final); 
Rock Salt From Canada, USITC Pub. 1658, at 12 n.28, Inv. No. 
731-TA-239 (Mar. 1985) (preliminary).6 ITC did not deviate from this 
general approach here. 

ITC gathered plant-specific information (see List No. 2, Doc. 30, App. 
E), and the Commissioners are presumed to have considered all evi- 
dence in the record. Metallverken Nederland B.V. v. United States, 14 
CIT _,_ _, 744 F. Supp. 281, 286 (1990). Indeed, it is apparent from 
the Commissioners’ opinions that they considered and rejected conten- 
tions by the Mexican producers that certain plants were unaffected by 
the dumped imports. 

The Mexican producers had argued that the “all or almost all” stan- 
dard was not satisfied because: (1) domestic producers brought in a large 
percentage of Mexican imports which they were responsible for pricing; 
and (2) a substantial number of producers were not injured because im- 
ports either were not present or did not constitute an important factor 
in their local marketing areas. Acting Chairman Brunsdale rejected 
these arguments because: (1) the decision by domestic producers to im- 
port rather than produce was based in part on the low price of Mexican 


° CEMEX also cites Copperweld Corp. v. United States, 12 CIT 148, 682 F. Supp. 552 (1988). Copperweld is not per- 
suasive since it merely stated in dicta that a disaggregate analysis is authorized in a regional case, as opposed to a na- 
tionwide investigation in which the industry as a whole is to be examined. Jd. at 166 & n.14, 682 F. Supp. at 569 & n.14. 
In addition, Copperweld relied in part on the Federal Circuit’s decision in Atlantic Sugar, which, as noted in the text, 
criticized a producer-by-producer analysis. Jd. Other cases cited by CEMEX hold, like Copperweld, that an aggegate 
analysis is proper where no allegation of a regional industry is made. See Sandvik AB v. United States, 13 CIT 738, 746, 
721 F. Supp. 1322, 1330 (1989) (dicta), aff'd, 904 F.2d 46 (Fed. Cir. 1990) (table); National Ass’n of Mirror Mfrs. v. 
United States, 12 CIT 771, 778, 696 F. Supp. 642, 647-48 (1988) (dicta). These cases do not require a disaggregate analy- 
sis in a regional industry case. 

In a recent case, ITC stated that a producer-by-producer analysis is inappropriate, but noted that ITC “has gener- 
ally considered the condition of regional industries on an aggegrated basis, and has looked to individual producer infor- 
mation as a secondary matter.” Gray Portland Cement and Cement Clinker From Japan, USITC Pub. 2376, at 22-23 
n.51, Inv. No. 731-TA-461 (Apr. 1991) (views of Commissioners Lodwick and Newquist). 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 19, MAY 6, 1992 


imports; and (2) data concerning the plant-by-plant effects of the 
dumped imports was unreliable. Final Det., at 48-51.7 She concluded 
that the evidence was sufficient to satisfy the “all or almost all” standard 
based on her finding that cement is “quite substitutabie” and “there are 
no product differences that would shield some producers from the injury 
being suffered by others.8 Final Det., at 48. 

As for Commissioner Lodwick, he explicitly states that he examined 
the record pertaining to individual producers. Final Det., at 66 n.53. 
Like Acting Chairman Brunsdale, he rejected the argument that a sub- 
stantial number of producers were not injured because imports were not 
present in their marketing areas, or did not play an important role. He 
found that producers throughout the region were affected due to the 
“ripple effect,” or the practice of transporting shipments from the area 
of competition to surrounding areas, where, in turn, other shipments 
were displaced. Final Det., at 66 n.52.9 

The record indicates that the Commissioners considered appropriate 
plant-specific information in determining whether producers of “all or 
almost all” production were affected by the dumped imports. It appears, 
however, that the Commissioners simply did not accept the argument 
that certain producers were not injured by the dumped imports. Thus, 
the court concludes that a complete disaggregate analysis is not re- 
quired; to the extent that some safeguard is required to assure that the 
“all or almost all” standard is met, it was satisfied by examination of 
data regarding individual plants. CEMEX has not demonstrated that 
ITC’s conclusions regarding this data were unsupported by substantial 
evidence. 


B. Cumulation: 


To determine the volume and effects of imports, Acting Chairman 
Brunsdale cumulated Mexican imports with Japanese imports subject 
to investigation in Japan Cement, and considered the dumping margins 


7 Specifically, Acting Chairman Brunsdale found: 

First, the material was not presented with sufficient transparency to allow assessment of the methodology’s cor- 
rectness. Secondly, it seems to me that the effects of the imports should be analyzed in each local market and these 
effects then averaged to obtain the effects on each plant rather than averaging the values of the various parame- 
ters, such as the level of the unfair imports, to obtain a plant level value. Finally, petitioners raised serious ques- 
tions about the appropriateness of adjusting for the cost of transportation separately for each market while assum- 
ing the dumping margin remained constant throughout the region. 

Final Det., at 51 n.120. 

8 CEMEX argues that Acting Chairman Brunsdale’s conclusion that cement is fungible is contradicted by another 
part of the opinion, in which she found that cement was not “perfectly” fungible due to high transportation costs. See 
Final Det., at 37. CEMEX has misstated the Commissioner’s findings. The Commissioner found that the elasticity of 
substitution between domestic cement and imports was in the range of 5 to 7. Id. at 38. This was lower than argued by 
the domestic producers (who contended it should be 10), higher than contended by the Mexican producers (who con- 
tended it should be 5), and in the lower end of the range proposed by ITC staff (5-10). Thus, there is no real contradic- 
tion between her findings that cement is “quite” substitutable for purposes of the regional injury determination and 
her conclusion that it is not “perfectly” substitutable for purposes of the elasticities analysis. 

In any event, based on the record before the court, I find that her consideration of transportation costs for purposes of 
the elasticities analysis adequately accounts for the effects on individual producers of any uneven distribution of the 
dumped cement. See Final Det., at 45-46 n.109. 

9 In its reply brief, CEMEX argues that the Commissioner’s findings concerning the “ripple effect” were not based on 
evidence in the record. CEMEX is incorrect. See List No. 1, Doc. 33, Ex. 3, at 7-8 and 10-11 (written testimony of Jon R. 
Thompson) (describing “ripple” effects of competition from Mexican imports and displacement of domestic cement 
from southern and coasta) Texas to northern markets); List No. 1, Doc. 161, Econ. App. A, at 27-28 (even if sold only in 
coastal area, imports affect prices inland through “ripple” or “spill-over” effect). The producers/ questionnaire re- 
sponses also contain evidence concerning the ripple effect. 
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alleged in that case in her elasticities analysis. 10 CEMEX claims that re- 
liance on the Japanese dumping margins violates the statute and due 
process because the margins were unverified. Ad Hoc Committee and 
the government maintain that CEMEX has waived this argument. 

A litigant may not raise an issue for the first time on appeal. See 
Wieland Werke, AG v. United States,13CIT__,__, 718 F. Supp. 50, 55 
(1989). “A reviewing court usurps the agency’s function when it sets 
aside a determination upon a ground not previously presented and de- 
prives the agency of an opportunity to consider the matter, make its rul- 
ing, and state the reasons for its action.” Jd. (citations omitted). The 
same rule applies with respect to constitutional claims. See Youngberg 
v. Romeo, 457 U.S. 307, 316 n.19 (1982). 

ITC is permitted to cumulate imports that are subject to investigation 
as of the date of the Commission’s vote in the investigation before it. See 
Chaparral Steel Co. v. United States, 901 F.2d 1097, 1104—05 (Fed. Cir. 
1990). Acting Chairman Brunsdale’s practice is to use dumping margins 
in her elasticities analysis, and in previous cases she has cumulated im- 
ports in a final investigation with imports on which Commerce has 
found preliminary margins, then used those margins in her analysis. 
Certain Light-Walled Rectangular Pipes and Tubes From Taiwan, 
USITC Pub. 2169, at 26, Inv. No. 731-TA-410 (Mar. 1989) (final); Cer- 
tain Fresh Cut Flowers From Canada, Chile, Colombia, Costa Rica, 
Ecuador, Israel, and The Netherlands, USITC Pub. 1956, at 94 n.34, 
Inv. Nos. 701-TA-275 to 278 and 731-TA-327 to 331 (Mar. 1987) (fi- 
nal). In addition, in the preliminary determination in Japan Cement, 
which was one month before the final determination in this case, the 
Acting Chair considered the alleged Japanese margins and the prelimi- 
nary Mexican margins. Japan Cement, at 19-21. Hence it should not 
have come as any surprise to CEMEX that she considered the alleged 
Japanese margins in this case. 

More important for purposes of waiver is the fact that Ad Hoc Com- 
mittee filed a prehearing brief in this case in which it argued in favor of 
cumulation of Mexican and Japanese imports, and factored into its sug- 
gested analysis the alleged Japanese margins. See List No. 1, Doc. 161, 
at 25-29; List No. 2, Doc. 13, Econ. App. G, at 18 & Table 2. CEMEX’s 
only response was that cumulation was improper because the Japanese 
and Mexican investigations involved different regional industries. List 
No. 1, Doc. 163, at 57-62. At no time did CEMEX argue that reliance on 
the unverified margins was error, nor did it raise the constitutional and 
policy arguments it raises for the first time before this court. Had it done 
so, Acting Chairman Brunsdale might have reconsidered her methodol- 
ogy, or at least the issue would have been discussed and preserved for 


10 although the dumping margins were drawn from the preliminary determination in Japan Cement, the Acting 
Chair noted that, except for certain refinements, the margins were as alleged by petitioner. Final Det., at 34 n.80. Use of 
alleged as opposed to preliminary margins is not significant for purposes of this discussion because, as Ad Hoc Commit- 
tee points out, both are unverified by Commerce. 
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review by this court. Accordingly, CEMEX has waived arguments con- 
cerning the use of alleged Japanese margins. 

Despite its failure to raise the issue below, CEMEX urges the court to 
address the issue of the alleged margins. The interests of justice do not 
compel such a result. Acting Chairman Brunsdale did not simply accept 
the alleged margins as fixed percentages. She considered in her analysis 
the likelihood that the margins might diminish, which they did. Final 
Det., at 34 n.80. The final margins, however, did not diminish to a low 
level, but remained “relatively high,” which is the term used by Acting 
Chairman Brunsdale to describe the Mexican margins. Id. at 34. In fact, 
ultimately the Japanese margins were determined to be very close to the 
Mexican margins. The final margins are not part of the record. The 
court simply points out that the surrounding circumstances do not call 
for application of some exception to the general rule of exhaustion. 


C. Price Underselling and Price Suppression or Depression: 


In determining whether there is material injury, ITC is required to 
consider the following factors: volume of imports; price effect of im- 
ports; impact of imports on production operations; and other relevant 
economic factors. 19 U.S.C. § 1677(7)(B) (1988). In evaluating the price 
effect of imports, ITC is to consider whether: 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of like products of the 
United States, and 

(II) the effect of imports of such merchandise otherwise de- 
presses prices to a significant degree or prevents price increases, 
which otherwise would have occurred, to a significant degree. 


19 U.S.C. § 1677(7)(C)(ii) (1988). CEMEX claims several errors with re- 
spect to ITC’s determination under this provision. 

Commissioner Lodwick examined price data for Japanese imports to 
determine whether underselling occurred. Final Det., at 62. This price 
information was drawn from price tables in the confidential staff report 
in the Japanese investigation. Id. at 62 n.40. CEMEX claims the price 
data was not part of the record in this case, and Commissioner Lodwick 
erred when he relied on it. 

Although the price tables were incorporated by reference into the re- 
cord (see Final Det., at A-74 n.91) (citing Japan Cement, USITC Pub. 
No. 2297, at A-72 to A-85),11 they were confidential and were not re- 
leased to the parties. Nevertheless, CEMEX was not prejudiced because 
the questionnaire responses on which the price tables were based were 
released to the parties under an administrative protective order on July 
11, 1990. See List No. 2, Doc. 33F. As the price information was part of 


1 Apparently, the citation in the final determination in this case is to the confidential version of the report in Japan 
Cement. In the public version, the price tables are found elsewhere. See Japan Cement, at A-56 to A-57. 
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the record, Commissioner Lodwick’s consideration of this information 
was entirely appropriate. 12 

CEMEX also argues Commissioner Lodwick’s conclusion about price 
underselling rests on erroneous data. ITC sent questionnaires to United 
States importers and producers requesting information about sales 
within a certain volume range (300-700 tons). 

According to CEMEX, the majority of producers did not comply with 
the request. Over seventy percent of reported producer sales were for 
quantities either above or below the stipulated range. In contrast, ac- 
cording to CEMEX, over seventy percent of reported importer sales 
were for quantities within the stipulated range. ITC staff calculated 
weighted-average sales prices based on all reported sales, and did not 
limit its calculations to sales within the range. CEMEX claims that com- 
parisons within the volume range do not support a finding of undersell- 
ing, at least not to the same degree. CEMEX claims Commissioner 
Lodwick might have reached a different conclusion concerning price ef- 
fects had comparable volumes been used. 

Contrary to arguments of Ad Hoc Committee and the government, 
CEMEX raised this argument before ITC and has preserved it for re- 
view. See List No. 1, Doc. 163, at Ex. 39. Nevertheless, the argument 
fails. It is based on the premise that volume discounts exist, yet there is 
absolutely no evidence in this case to indicate volume discounting. 
Moreover, a finding of underselling is not crucial to an affirmative deter- 
mination. A finding of suppressive price effects may be sufficient. Florex 
uv. United States,13CIT__, , 705 F. Supp. 582, 593 (1989). In this 
case, Commissioner Lodwick found LTFV imports had depressed prices 
to a “significant degree.” Final Det., at 64. Although he tound evidence 
of underselling, he did not describe iit as “significant”; therefore, it ap- 
pears that his findings concerning price underselling were not determi- 
native. Accordingly, even if the underselling analysis was defective in 
some manner, a remand for consideration of this factor would be point- 
less. 

CEMEX also claims error because Acting Chairman Brunsdale did 
not discuss price underselling in her opinion.13 CEMEX argues consid- 
eration of price underselling is required by statute. See 19 U.S.C. 
§ 1677(7)(C)Gi)(D. To determine the price effect of imports, ITC is re- 
quired to consider whether price underselling occurred. Jd. Although 
ITC is required to explain its analysis of price effects, see 19 U.S.C. 
§ 1677(7)(B), there is no requirement that it set forth its findings con- 
cerning underselling. Acting Chairman Brunsdale found that dumped 


12 CEMEX also argues that the price information from the investigation in Japan Cement was “incomplete” and does 
not constitute substantial evidence. This argument is meritless. In cases involving cumulation, commissioners may 
have to rely on incomplete investigations. Commissioner Lodwick relied on the Japanese price information for his find- 
ing that underselling occurred in Orange County, California. The information was given appropriate weight in his de- 
termination, and CEMEX does not even allege that the information was inaccurate. 

13 In the alternative, CEMEX argues that if Acting Commissioner Brunsdale considered price unders2lling, her opin- 
ion was flawed, as was Commissioner Lodwick’s, for failure to consider volume discounting. The court’s discussion of 
Commissioner Lodwick’s decision disposes of this argument. 
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thereof determinative. To require findings of underselling would be in- 
consistent with the proposition that price suppression or depression is 
sufficient. 

Finally, CEMEX argues that both Commissioner Lodwick’s and Act- 
ing Chairman Brunsdale’s findings with respect to price depression or 
suppression were erroneous because they must necessarily depend on 
an incomplete investigation of Japanese price data. This is not a ground 
for finding the determination unsupported. See supra n.12. Also, 
CEMEX appears to argue that Acting Chairman Brunsdale may not 
have considered any price data to confirm her general economic conclu- 
sions; specifically, CEMEX argues that she did not relate prices of im- 
ports to declining or suppressed domestic prices. It appears that Acting 
Chairman Brunsdale is not making general economic conclusions, but is 
attempting to draw conclusions about the effect of actual prices through 
use of economic theory. To the extent that CEMEX asks the court tocon- 
clude that Acting Chairman Brunsdale ignores pertinent information in 
the record, the court declines to do so. There is no basis for such a conclu- 
sion. Furthermore, CEMEX cites no persuasive authority, and the stat- 
ute does not require ITC to assess the price-depressing or suppressing 
effects of imports in any particular manner. See 19 U.S.C. 
§ 1677(7)(C)(ii). 


V 


CoNCLUSION 


As ITC’s determination was based on substantial evidence and 
CEMEX has failed to demonstrate legal error, the determination is af- 
firmed. 


(Slip Op. 92-53) 
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MEMORANDUM OPINION 

GoLpDBERG, Judge: This action comes before the court on plaintiff's 
motion for judgment upon the agency record and request for remand. 
Plaintiff challenges the Department of Commerce, International Trade 
Administration’s (“ITA”) determination in Silicon Metal From the Peo- 
ple’s Republic of China. See 56 Fed. Reg. 18,570 (1991) (final determina- 
tion). The court sustains the ITA’s determination and holds that it was 
supported by substantial evidence. 


BACKGROUND 


On August 24, 1990, six domestic producers of silicon metal filed an 
antidumping duty petition which alleged, in part, that imports of silicon 
metal, other than semiconductor grade, from the People’s Republic of 
China (PRC)! were being sold in the United States at less than fair 
value. The PRC is a country with a nonmarket economy. The petition 
calculated a 123.2 percent dumping margin, based on the difference be- 
tween the United States price and the foreign market value of silicon 
metal from the PRC. In determining foreign market value, the petition 
valued the factors of production needed to produce silicon metal in the 
PRC based on costs of production in India. 

The ITA subsequently initiated its antidumping investigation re- 
garding PRC silicon metal. See Silicon Metal From the People’s Republic 
of China, 55 Fed. Reg. 38,717 (1990). In the notice of initiation of investi- 
gation, the ITA adjusted the foreign market value which increased the 
dumping margins to between 134.73 and 139.49 percent. 

The ITA then unsuccessfully attempted to identify PRC producers 
and exporters of silicon metal through direct contact with consular of- 
fices in the PRC. Next, the Commercial Attache of the PRC Embassy 
contacted the ITA and indicated that the China Chamber of Commerce 
of Metals, Minerals, and Chemical Importers and Exporters could pro- 
vide the ITA with the identity of all PRC exporters of silicon metal. How- 
ever, in response to its request, the ITA did not receive a reply from the 
China Chamber of Commerce. 

After that, in a third effort, the ITA forwarded questionnaires di- 
rected toward all state owned producers and exporters of silicon metal to 
the PRC Embassy with an accompanying letter explaining that the gov- 
ernment was the appropriate respondent since the PRC was a non- 
market economy. The letter asked that the questionnaire be 
disseminated among the silicon metal industry in the PRC and re- 
quested a timely consolidated response from the PRC Embassy. 

Two weeks later, the ITA met with Commercial Attache of the PRC 
Embassy who indicated that no progress had been made toward identi- 
fying appropriate producers and exporters. 

At the request of one individual PRC producer, the ITA granted an ex- 
tension of time in which to file the consolidated response. The ITA also 


1 The petition also sought the imposition of antidumping and countervailing duties with respect to silicon metal 
manufactured in Brazil, and antidumping duties regarding silicon metal produced in Argentina. 
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forwarded a letter to the PRC Embassy seeking the status of the ques- 
tionnaires. In that letter, the ITA reiterated that if the Embassy did not 
meet the extended deadline or request another extension, the ITA 
would use best information available as required under the statute?2. 

The ITA also met personally with PRC Embassy officials to discuss 
the Embassy’s inability to provide the requested information. During 
that meeting, the PRC did not seek another extension. 

On January 18, 1991, two months after the expiration of extended 
deadline, the Embassy finally tendered its reply to the ITA. The submit- 
ted response was incomplete, and included consolidated information 
concerning only two exporters and a partial response regarding three 
others. The ITA appropriately removed these replies from the record be- 
cause of their untimeliness. 

The ITA issued its preliminary determination on January 31, 1991. 
See Silicon Metal From the People’s Republic of China 56 Fed. Reg. 4596 
(1991). In the preliminary determination, the ITA stated that it relied 
on best information available because of the absence of evidence in the 
record. As best information available, it used the highest dumping mar- 
gin of 139.49 listed in the notice of initiation, which was based on the 
petition. 

After issuing its preliminary determination, the ITA conducted hear- 
ings concerning the use of India as a surrogate country, and accepted 
briefs on this point as well. The ITA then issued its final determination, 
in which it again noted that it was basing its decision on best informa- 
tion available because of the lack of information from the PRC. As best 
information available, it also used the highest dumping margin listed in 
the notice of initiation. (Silicon Metal From the People’s Republic of 
China, 56 Fed. Reg. 18,570 (1991).) 

Plaintiff, a United States importer of silicon metal from the PRC, 
challenges only one aspect of the final determination. Plaintiff asserts 
that the ITA erred in relying on the petition as best information avail- 
able because the petition does not contain sufficient evidence to support 
a finding that India is a proper surrogate for the PRC. Specifically, there 
is insufficient evidence to show that India is a significant producer of 
silicon metal. Plaintiff also alleges that the ITA must make an express 
finding that India was a significant producer, which in plaintiff's opin- 
ion, was not done here. Finally, it asserts that the ITA improperly used 
the highest calculated dumping margin as best information available. 


DISCUSSION 
Use of India as a Significant Producer of Silicon Metal: 


The court first addresses plaintiff's claim that the ITA’s use of the pe- 
tition as best information available was improper. 


2 19 U.S.C. 1677e(c) (1988) provides guidelines for the use of best information available as follows: 


In making their determinations under this subtitle, the administering authority and the Commission shall, when- 
ever a party or any other person refuses or is unable to produce information requested in a timely manner and in 
= form required, or otherwise significantly impedes an investigation, use the best information otherwise avail- 
able. 
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It is uncontested that the notice of initiation and petition stated that 
pursuant to 19 U.S.C. § 1677b (1988), the PRC was a nonmarket econ- 
omy for purposes of foreign market value calculation. However, 19 
U.S.C. § 1677b(c)(1) (1988) provides that where a nonmarket economy 
is concerned, foreign market value is determined: 


on the basis of the value of the factors of production utilized in pro- 
ducing the merchandise * * *. [T]he valuation of the factors of pro- 
duction shall be based on the best available information regarding 
the values of such factors in a market economy country or countries 
considered to be appropriate * * *. 


In valuing factors of production under this section, 19 U.S.C. 
§ 1677b(c)(4) (1988) mandates that the ITA: 
shall utilize, to the extent possible, the prices or costs of factors of 
production in one or more market economy countries that are— 
(A) at a level of economic development comparable to that of 
the non-market economy country, and 
(B) significant producers of comparable merchandise. 

Plaintiff now disputes whether the information contained in the peti- 
tion was sufficient to establish that India satisfied 19 U.S.C. 
§ 1677b(c)(4)(B), and was a significant producer of silicon metal. 

An antidumping determination will be overturned only if it is not sup- 
ported by substantial evidence on the record or otherwise not in accor- 
dance with law. 19 U.S.C. 1516a(b)(1)(B) (1988). “Substantial evidence 
is more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” 
N.A.R., S.p.A. v. United States, 14 C.1.T. , 741 F. Supp. 936, 939 
(1990) (quoting Gold Star Co. v. United States, 12 C.LT. 707, 692 F. 
Supp. 1382, 1383-1384 (1988) aff'd, 873 F.2d 1427 (Fed. Cir. 1989)). 

Commerce is given “considerable deference in its interpretation of its 
statutory authority and the methodology employed in the administra- 
tion of the antidumping law.” Tehnoimportexport v. United States, 15 
CET. , 766 F. Supp. 1169, 1173 (1991). The ITA’s determination 
will not t be overturned merely because the plaintiff can produce evi- 
dence in support of its own contentions and in opposition to the evidence 
supporting the agency’s determination. Tehnoimportexport, 766 F. 
Supp. at 1173. 

Moreover, when the use of best information is challenged, “the ques- 
tion is not whether the “best” of all available information was chosen, 
but whether the information chosen by the ITA is supported by substan- 
tial evidence on the record.” N.A.R., S.p.A., 741 F. Supp. at 942 (empha- 
sis added). The material which the ITA may rely on as best information 
available may be information submitted in support of the petition. 
N.A.R., S.p.A., 741 F. Supp. at 942. 

Consequently, the court finds that its inquiry is restricted to an evalu- 
ation of whether the record as a whole, including all material submitted 
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in support of the petition, contains substantial evidence to establish 
that India was a significant producer of silicon metal.3 

The court performed a thorough review of the Administrative Record 
filed in this case. Based on its review, the court concludes that several 
documents included in the record contain information concerning In- 
dia’s production of silicon metal. First, the petition states that “[iln 
valuing the factors of production, Petitioners have used India as the sur- 
rogate country. Indiais a market economy country that produces silicon 
metal.” (Administrative Record, Public Reel (“Public Reel”) at 69.) 

Exhibit F to the affidavit of Dr. J.C. Agarwal, filed with the ITA by pe- 
titioners on September 6, 1990 in support of the petition, notes that an 
Indian company, Indian Metals and Ferro Alloys (“IMFA”), produces 
silicon metal for domestic and export markets. (Public Reel at 336.) Ex- 
hibit C to a second Dr. Agarwal affidavit filed by petitioners on Septem- 
ber 12, 1990 indicates that two Indian companies, IMFA and Ispat 
Alloys Ltd., have an annual silicon metal production capacity of 5,000 
MT each. (Public Reel at 384.) 

In connection with the questionnaires forwarded to PRC producers, 
the ITA also obtained several documents in its investigation regarding 
the classifications of silicon metal. One such document, a United States 
Department of the Interior, Bureau of Mines publication, states that In- 
dia’s production of silicon metal in 1983 was 4,000 short tons, while its 
yearly capacity in 1983, 1984, and 1990 was 8,000 short tons. (Public 
Reel at 467.) A second Bureau of Mines report notes India was a silicon 
producer (Public Reel at 472), and two additional Bureau of Mines ta- 
bles indicates India’s 1988 and 1989 international comparative capacity 
for production of silicon metal and ferroalloys. (Public Reel at 491, 503.) 

Likewise, letters submitted to the ITA by counsel for interested par- 
ties Aluminum Smelting and Refining Company, Inc., Timco, and Alu- 
minum Recycling Association, and by counsel for the petitioner states 
that India maintained a silicon metal plant with the capacity to produce 
5,000 tons of silicon metal annually. (Public Reel at 914, 959.) Petition- 
er’scounsel’s letter further asserts that India was a significant producer 
of silicon metal. 

Finally, the Rebuttal Brief submitted by Aluminum Smelting and Re- 
fining Company, Inc., Timco, and Aluminum Recycling Association 
notes that according to the Bureau of Mines Yearbook, India was ranked 
seventeenth worldwide as a silicon metal producer. (Public Reel at 
1225.) Exhibit 1 to this Rebuttal Brief establishes that both IMFA and 


3 Defendant-Intervenor, however, disagrees and proffers an alternate theory. It contends that the ITA did not calcu- 
late the dumping margin using the statutory surrogate methodology. Defendant-intervenor argues that instead the 
ITA adopted the margin asserted in the notice of initiation and the petition as best information available. Therefore, 
defendant-intervenor concludes that substantial evidence is present to support the margin found by the ITA in the final 
determination simply because the notice of initiation and the petition enumerated the dumping margin. 

The court does not find defendant-intervenor’s reasoning convincing. This court is charged with the responsibility of 
determining whether the information chosen by the ITA as best information available is supported by substantial evi- 
dence on the record. N.A.R., S.p.A. v. United States, 741 F. Supp. at 936. In order to meaningfully evaluate whether the 
dumping margin chosen was sufficiently established, this court must review whether the methodology for its calcula- 
tion is supported by substantial evidence in the record. This court cannot be satisfied by a superficial reference to a 
document which lists that margin. 
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Ispat Alloys Ltd. produce silicon metal. (Public Reel at 1237, 1238.) 
Moreover, Exhibit 2 states that Ispat Alloys Ltd. was in the process of 
installing a silicon metal furnace to upgrade its capacity to 22,000 tpy. 
(Public Reel at 1241.) 

Upon review of the evidence before it, the court finds that the issue of 
whether the record contains substantial evidence to show that India was 
a significant producer of silicon metal is a close question. The court 
notes that the record is devoid of the type of extensive, and vastly prefer- 
able, material available that supports the ITA’s affirmative determina- 
tion under 19 U.S.C. § 1677b(c)(4)(A) that India’s level of economic 
development was comparable to the PRC’s. Nevertheless, the court 
finds that information included in the record shows that India was a sig- 
nificant producer of silicon metal used both domestically, as well as for 
export. It had the capacity to produce up to 22,000 tpy and was ranked at 
least seventeenth worldwide.4 The court, therefore, determines that 
substantial evidence does exist in the record to demonstrate that India 
was a significant producer of silicon metal. 


ITA Finding of Significant Producer: 

The court next addresses plaintiff's contention that the ITA, by stat- 
ute, must make an express finding that India was a significant producer 
of silicon metal. Plaintiff's argues that this court cannot conduct a 
meaningful review of the ITA’s determination unless the ITA made an 


explicit determination that all statutory criteria were met. 

The court is not persuaded by plaintiffs position. Section 1677b(c)(4) 
of Title 19 of the U.S. Code states simply that the ITA “shall utilize, to 
the extent possible” the prices or costs of factors of production of a sig- 
nificant producer of comparable merchandise in a surrogate market 
economy country, when valuing nonmarket country factors of produc- 
tion. By its plain language, the statute does not require the ITA to make 
an express finding. Moreover, related statutory provisions clearly enun- 
ciate when a finding is necessary. For example, 19 U.S.C. § 1673d(a)(3) 
provides that ITA final affirmative determinations of dumping which 
include critical circumstances determinations, shall contain certain 
specific “findings” regarding the dumping which occurred.5 


4 Plaintiff also argues to this court that India was not a significant producer of silicon metal because it was ranked 
seventeenth worldwide while the PRC was classified as sixth. The court does not find this position persuasive. The fact 
that India produces less than the PRC does not affect the statutory condition that India be a significant producer. Sec- 
tion 1677b(c)(4) of Title 19 of the U.S. Code mandates only that the surrogate country be a significant producer; it does 
not require that India be a meaningful producer in comparison to the nonmarket economy. 


519 U.S.C. § 1673d(a)(3) (1988) states in full that: 


If the final determination of the administering authority is affirmative then that determination, in any investi- 
gation in which the presence of critical circumstances has been alleged under section 1673b(e) of this title, shall 
also contain a finding of whether— 

(A)(i) there is a history of dumping in the United States or elsewhere of the class or kind of merchandise which is 
the subject of the investigation, or 

(ii) the person by whom, or for whose account, the merchandise was imported knew or should have known that 
the exporter was selling the merchandise which is the subject of the investigation at less than its fair value, and 

(B) there have been massive imports of the merchandise which is the subject of this investigation over a rela- 
tively short period. (Emphasis added.) 
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Additionally, in similar determinations where the ITA used best in- 
formation available, it did not make an express finding under 19 U.S.C. 
1677b(c)(4)(B) that the surrogate market economy country was a sig- 
nificant producer. See Heavy Forged Hand Tools, Finished or Unfin- 
ished, With or Without Handles, From the People’s Republic of China, 56 
Fed. Reg. 241 (1991) (final determination); Industrial Nitrocellulose 
From the People’s Republic of China, 55 Fed. Reg. 21,051 (1990) (final 
determination). 

This court also does not view as compelling plaintiff's concern that 
the absence of an explicit finding would prevent an effective review of 
the ITA’s determination. The final determination here stated that the 
final margin was calculated through the use of “the highest dumping 
margin listed in the notice of initiation for this investigation which was 
based on the petition” as best information available. Both the notice of 
initiation and the petition specifically explained that a surrogate analy- 
sis was used. Therefore, the court can conclusively ascertain which 
methodology the ITA relied on to calculate the dumping margin. The 
court can also fully review whether the ITA’s use of the surrogate meth- 
odology was supported by substantial evidence in the record. The court 
holds that under these circumstances, 19 U.S.C. § 1677b(c)(4) does not 
require the ITA to make an express finding in the final determination 
that India was a significant producer of silicon. 


Best Information Available and Nonmarket Economy Countries: 

Plaintiff challenges the ITA’s use of the highest calculated dumping 
margin as best information available in a nonmarket economy country 
investigation. In the final determination, the ITA justified its use of this 
dumping margin by stating: 


Best information available is usually information that is prejudi- 
cial to a respondent. This well-established proposition follows from 
the long-standing tenet that the best information rule is a rule of 
reasonable adverse inference designed to induce respondents, in 
the absence of any subpoena power vested in the [Commerce] De- 
partment, to submit timely, complete, and accurate questionnaire 
responses. This is imperative to permit the completion of investiga- 
tions in accordance with the Act’s strict statutory time limits. 

When the respondent failed to submit any information in a 
timely manner for use in this case, the Department could only pre- 
sume that the withheld information would establish margins in ex- 
cess of 139.49 percent. Otherwise, in the words of the Federal 
Circuit, the respondent “knowing of the rule would have produced 
current information showing the margin to be less.” (Rhone 
Poulenc, Inc. v. United States, 899 F.2d 1185, 1190 (Fed. Cir. 1990.) 
Silicon Metal From the People’s Republic of China, 56 Fed. Reg. 
18,570, 18571-18572 (1991). 

Plaintiff contends that the rule of adverse inference should not apply 
to nonmarket economy producers such as those in the PRC. It argues 
that in market economy dumping investigations, such as in the Rhone 
Poulenc case, the ITA calculates foreign market value based on home 
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market prices of market economy producers. When a market economy 
producer fails to submit necessary information, the inference is reason- 
able because the producer has “special knowledge” of the price informa- 
tion which the ITA will use. However, in nonmarket economy country 
investigations, the ITA, by statute, will not accept nonmarket economy 
country prices as a basis for calculating foreign market value. The ITA 
must use market economy country price data, and nonmarket economy 
producers have no “special knowledge” of this price information. As a 
result, plaintiff contends that application of the presumption in these 
circumstances is unfair. 

Tothe contrary, the court finds that the inference may be applied in a 
nonmarket economy country investigation without recognizable harm 
to the nonmarket economy producers. The rationale behind the pre- 
sumption remains both sensible and sound, and equally applicable in a 
nonmarket economy country inquiry. Nonmarket producers retain the 
identical incentive as market economy exporters to provide information 
to establish a lower dumping margin. 

Moreover, advance “special knowledge” of particular price informa- 
tion which may be used by the ITA is not essential to ensure fairness to 
the producers under investigation. In this case, the PRC was notified by 
the petition — the earliest possible phase of the investigation — that peti- 
tioners considered India to be an appropriate surrogate, and of the esti- 
mated dumping margin. The PRC and plaintiff had sufficient 
opportunity to fully participate in the investigation, provide contradic- 
tory information regarding the petitioner’s claimed dumping margin, or 
propose another suitable surrogate. The court determines that the 
ITA’s use of the highest calculated margin as best information available 
was appropriate in this action. 


CONCLUSION 
For the reasons provided above, this court holds that the ITA’s final 
determination regarding sales at less than fair value of silicon metal 
from the PRC was supported by substantial evidence and was in accor- 
dance with law. Accordingly, plaintiff's motion is denied and the deter- 
mination is sustained. 
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Reed Smith Shaw & McClay (James K. Kearney), for defendant-Intervenor. 

Dickstein, Shapiro & Morin (Arthur J. Lafave, III), for amici curiae. 


OPINION 


REsTANI, Judge: This matter concerns a decision of the Commerce De- 
partment in Chrome-Plated Lug Nuts From the People’s Republic of 
China, 56 Fed. Reg. 46,153 (Dep’t Comm. Sept. 10, 1991) (final admin. 
review). Plaintiff challenged the antidumping duty deposit rate estab- 
lished by that determination as too low. The defendant asked for re- 
mand on the grounds that it failed to consider certain relevant data. The 
court remanded the matter for consideration of the data, and on remand 
defendant raised the margin to a higher level. Plaintiff now seeks dis- 
missal. Defendant takes no position on dismissal; defendant-intervenor 
is opposed. 

The original suit is no longer of interest to plaintiff, and defendant-in- 
tervenor may challenge the new rate through a new action. See Freeport 
Minerals Co. v. United States, 758 F.2d 629, 636 (Fed. Cir. 1985); Al- 
hambra Foundry Co. v. United States, 12 CIT 343, 356-57, 685 F. Supp. 
1252, 1262-63 (1988); Al Tech Specialty Steel Corp. v. United States, 10 
CIT 263, 267, 633 F. Supp. 1376, 1380 (1986). As the court has made no 
rulings on the merits of this case, and defendant-intervenor’s claims, if 
any, will bear no similarity to plaintiff's, the court in its discretion 
deems it expedient to allow dismissal without prejudice, leaving the par- 
ties to pursue new litigation if they so desire. 

For the same reasons, the court directs Commerce to proceed with 
publication of its new determination as if no litigation had occurred. 
This new determination is not the result of court direction but is the 
government’s independent action. At this point, the previous determi- 
nation has no legitimacy and there is no purpose in collecting deposits at 
superseded rates for some months, or in delaying defendant-inter- 
venor’s opportunity to commence a new action. There has been no show- 
ing that immediate implementation will cause hardship to any party, 
and it may prevent irreparable harm to plaintiff. 
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Although defendant indicated that it had intended to wait for the 
sixty-day appeal period to expire before putting the remand determina- 
tion into effect, neither defendant nor defendant-intervenor have cited 
any decision or statute which would require this result. Timken Co. v. 
United States, 893 F.2d 337 (Fed. Cir. 1990) does not apply. In that case 
the direction to publish notice was the result of court action on the mer- 
its, and the direction affected liquidation. For the same reason Mela- 
mine Chemicals, Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984) is 
also inapplicable. This, in essence, is a voluntary dismissal without 
prejudice. Furthermore, liquidation is already suspended. Thus, 19 
U.S.C. §§ 1516a(c) and 1516a(e) are not implicated. 

Accordingly, as the publication of the new determination does not im- 
plement a court decision, final or otherwise, but rather represents de- 
fendant’s completely independent remand determination, publication 
and an appropriate change in deposit rates should proceed at once. 


(Slip Op. 92-55) 


UNITED STATES, PLAINTIFF v. Cocoa BERKAU, INC., AND 
WASHINGTON INTERNATIONAL INSURANCE CO., DEFENDANT 


Court No. 91-08-00607 
[Defendant’s motion to dismiss is granted. ] 
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Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, (Pamela G. Larrabee), 
Michele L. Kenney, of counsel, U.S. Customs Service, U.S. Department of Treasury, for 
plaintiff. 

Sandler Travis & Rosenberg, (Ronald W. Gerdes) for defendant. 


\ 


MEMORANDUM OPINION AND ORDER 


\GoLpBERG, Judge: This action is brought pursuant to 28 U.S.C. § 1582 
(1988). Plaintiff, the United States, seeks to recover $111,500.00 as 
liquidated damages in addition to pre-judgment and post-judgment in- 
terest and costs from defendants The Cocoa Berkau, Incorporated, (“Co- 
coa ‘Berkau”),1 and Washington International Insurance Company, 
(“Washington”), jointly and severally, under the terms of an Immediate 
Delivery and Consumption Entry Bond. Defendant Washington now 
moves to dismiss the action for failure to state a claim upon which relief 
may be granted, pursuant to Rule 12(b)(5) of the Rules of this Court. The 


1 Although this action was commenced against both the principal Cocoa Berkau and the surety Washington Interna- 
tional Insurince Co., service of process was never perfected against Cocoa Berkau and this action proceeds only against 
Washington. 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 19, MAY 6, 1992 


defendant’s motion is based upon: (1) the failure of the United States 
Customs Service (“Customs”) to raise its claim prior to the expiration of 
the applicable six-year statute of limitations, 28 U.S.C. § 2415 (a) 
(1988); (2) the untimeliness of Customs’ notices of redelivery; and (3) 
Customs’ failure to classify the merchandise under a quota provision of 
the Tariff Schedules of the United States (“TSUS”) before ordering its 
redelivery. The court grants defendant’s motion dismissing the govern- 
ment’s claim as barred by the statute of limitations in 28 U.S.C. § 2415 
(a) (1988). 


BACKGROUND 


On March 6, 1984, defendant Cocoa Berkau, as principal, and defen- 
dant Washington, as surety, executed an Immediate Delivery and Con- 
sumption Entry Bond in the amount of $111,500.00, covering the 
merchandise involved in this dispute, and delivered it to Customs. 

On March 26, 1984, Cocoa Berkau imported from Brazil the merchan- 
dise, alleged by plaintiff to have been 500 metric tons of sweet chocolate. 
Customs classified the entry under TSUS Item 156.2000, a non-quota 
provision, and took a sample for testing. The entry was subsequently re- 
jected for lack of a surety code but was again accepted on May 17, 1984, 
and the sample collected on March 26, 1984 was finally sent for analysis. 

On July 31, 1984, alab report was issued indicating that the merchan- 
dise contained milk solids and was classified under TSUS 156.30, a 
quota provision. No explanation was given by Customs regarding the 
new classification that appeared on the report. 

On January 31, 1985, Customs issued a notice to Cocoa Berkau at its 
former address, ordering redelivery of the merchandise within 30 days. 
The redelivery notice was based on the alleged re-classification of the 
merchandise within the quota provision indicated on the lab report. 
Customs issued a second notice of redelivery to Cocoa Berkau at its 
proper address on February 11, 1985. Cocoa Berkau advised Customs on 
March 1, 1985 that it could not redeliver the merchandise since it had 
already been sold and processed. On June 26, 1985, Customs sent Cocoa 
Berkau a Notice of Liquidated Damages. Customs then liquidated the 
merchandise on March 18, 1988 under TSUS Item 156.2000, the non- 
quota provision under which it was classified upon entry. 

Thereafter, Customs issued a formal demand to Washington on No- 
vember 30, 1990, demanding payment of liquidated damages in the 
amount of $111,500.00, the full amount of the bond it executed as surety 
for Cocoa Berkau. Washington petitioned for mitigation relief from 
liquidated damages on December 17, 1990. Customs denied this petition 
on July 19, 1991. Customs finally filed suit against defendants in this 
court on August 22, 1991, to collect liquidated damages. 


OPINION 


This action is governed by the six-year statute of limitations in 28 
U.S.C. § 2415 (a) (1988) which bars the United States from bringing an 
action for money damages founded upon a contract unless it files a com- 
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plaint: (a) within six years after the right of action accrues; or (b) within 
one year after a final decision has been rendered “in applicable adminis- 
trative proceedings required by contract or law.” The parties dispute 
both when the right of action accrued to trigger the statute of limitations 
and whether an applicable administrative proceeding tolled the statute. 

Washington argues that a right of action accrues upon the breach of a 
contractual obligation or when the plaintiff is first able to maintain a 
cause of action on the breach. It contends that its bond was breached and 
the government was first able to maintain a cause of action for its breach 
on either March 2, 1985 or March 13, 1985, thirty days after Customs 
sent a notice to Cocoa Berkau demanding redelivery and Cocoa Berkau 
failed to redeliver.2 Under defendant’s theory, since the government’s 
claim was filed on August 22, 1991, more than 6 years after the expira- 
tion of either redelivery notice, the government’s action is barred by the 
statute of limitations under 28 U.S.C. § 2415 (a) (1988). 

The government contends that a right of action against a surety under 
a bond accrues when a surety defaults on its contractual obligation to 
pay liquidated damages upon demand by Customs. It argues that surety 
Washington did not default on its obligation to pay liquidated damages 
until Customs issued a Notice of Liquidated Damages to Washington, 
and Washington failed to pay the damages within 30 days. Therefore, 
the government claims that it had no right of action against Washington 
until it sent a Notice of Liquidated Damages to Washington on Novem- 
ber 30, 1990 and Washington failed to pay the damages by December 30, 
1990.3 Accordingly, the government asserts that its action was timely 
filed on August 22, 1991, less than six years after Washington’s default 
on December 30, 1990. 

It is well-settled law that the statute of limitations in 28 U.S.C. § 2415 
(a) (1988) begins to run on the date that a cause of action accrues, usu- 
ally the time of the contractual breach. See U.S. v. Dr. George Reul, 14 
C.LT. (1990), reh’g den.,15C.1.T.__ (1991), aff'd No. 91-1264 
(Fed. Cir. April 2, 1992); U.S. v. Peerless Ins. Co., 12 C.1.T. 1182, 703 F. 
Supp. 955 (1988); U.S. v. Angelakos, 12 C.I.T. 515, 688 F. Supp. 636 
(1988); U.S. v. Continental Seafoods, 11 C.1.T. 768, 672 F. Supp. 1481 
(1987); U.S. v. Atkinson, 6 C.1.T. 257, 575 F. Supp. 791 (1983). 

The principle set forth in United States v. Peerless Insurance Com- 
pany, 12 C.1.T. 1182, 703 F.Supp. 955 (1988), is controlling in this case. 
In Peerless, with facts before it nearly identical to those in the instant 
case, Chief Judge DiCarlo held that the statute of limitations in 28 
U.S.C. § 2415 (a) (1988) began to run upon the importer’s breach of its 
entry bond. In Peerless, defendant principal Ferrari and defendant 
surety Peerless executed an Immediate Delivery and Consumption 


2 Plaintiff issued a Notice to Redeliver on January 31, 1985, however it was sent to defendant Cocoa Berkau’s previ- 
ous address. Plaintiff then issued another notice to Cocoa Berkau on February 11, 1985 at its correct address. It is un- 
necessary for the court to decide which notice actually triggered the breach of the bond, since plaintiff's action is barred 
by the application of either notice date. 

3 In the alternative, the government contends that its cause of action accrued on August 25, 1985, 60 days after Cus- 
toms issued a Notice of Liquidated Damages to Cocoa Berkau and Cocoa Berkau failed to pay damages. 
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Bond which contained a paragraph identical to paragraph (4) of the 
Washington bond in this case. Ferrari was permitted to import cars on 
the condition that they would be altered to conform to EPA and DOT 
standards within 90 days of importation. When the cars were not ren- 
dered conforming within 90 days, Customs issued a notice demanding 
redelivery of the cars. Ferrari failed to redeliver, and Customs sent a De- 
mand for Liquidated Damages to Ferrari and Peerless. After defendants 
failed to pay the damages, the government filed suit in this court. Peer- 
less moved to dismiss the case based upon the six-year statute of limita- 
tions in 28 U.S.C. § 2415 (a) (1988). 

Chief Judge DiCarlo accepted the government’s position in Peerless 
which is consistent with Washington’s argument in this case —that the 
statute of limitations is triggered when the cause of action for breach of 
the bond accrues, in most cases, when the importer fails to redeliver the 
merchandise within the time allotted by the Notice to Redeliver as re- 
quired under the terms of the bond. 

When Cocoa Berkau and Washington executed the Immediate Deliv- 
ery and Consumption Entry Bond in question, they entered into a con- 
tract with the government to redeliver the subject merchandise upon 
the request of Customs. Under the bond, Cocoa Berkau and Washington 
are jointly and severally liable for all duties, taxes, and liquidated dam- 
ages if, following a proper demand on Cocoa Berkau, the merchandise 
imported under the bond is not timely redelivered to the custody of Cus- 
toms.4 When Cocoa Berkau failed to redeliver the merchandise within 
30 days from the issuance of either notice of redelivery, it breached the 
terms of paragraph (4) of the bond and triggered the statute of limita- 
tions in 28 U.S.C. § 2415 (a) (1988). 

Applying Chief Judge DiCarlo’s rationale in Peerless to the instant 
case, the court holds that the statute of limitations was triggered on 
either March 2, 1985 or March 13, 1985, when Cocoa Berkau breached 
its bond by failing to redeliver the merchandise within 30 days from Cus- 
toms’ issuance of the Notices of Redelivery. Therefore the government’s 
action, filed on August 22, 1991, is time-barred pursuant to 28 U.S.C. 
§ 2415 (a) (1988), because the complaint was filed more than six years 
from the date Cocoa Berkau breached its bond. In addition, the court 
would be remiss if it failed to comment on the Customs Service’s poor 
administrative handling of this case. The prolonged and unwarranted 
administrative delays in this case are unacceptable and do not serve the 
interests of the United States government. 

The government, in support of its theory, cites a recent case from this 
court, United States v. Commodities Export Co.,15C.1.T.__, 755 F. 
Supp. 418 (1991), appeal docketed sub nom. United States v. Commodi- 


4 Paragraph (4) of the subject bond provided: 


And if in any case the above-bounden principal shall redeliver or cause to be redelivered to the order of the district 
director of customs, on demand by him, in accordance with the law and regulations in effect on the date of the re- 
lease of said articles, any and all merchandise found not to comply with the law * * * or, in default of redelivery after 
a proper demand on him, the above-bounden principal shall pay to the said district director such amounts as liqui- 
dated damages as may be demanded by him * 
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ties Export Co. & Old Republic Ins. Co., Nos. 91-1470 and 91-1482 (Fed. 
Cir. argued March 2, 1992). In that case, defendant Commodities Export 
Co. (“Commodities”) operated a warehouse in which goods were stored 
duty-free until sold through a retail store. Commodities executed a Pro- 
prietor’s Warehouse Bond to insure that the goods would not enter the 
U.S. stream of commerce without payment of duties thereon. Customs 
discovered that merchandise was missing from the warehouse and Com- 
modities had thus breached its bond. Customs then issued a Notice of 
Liquidated Damages and Demand for Payment. Thereafter Commodi- 
ties failed to pay the damages, and the government brought suit in this 
court. Commodities moved to dismiss the case because it was com- 
menced after the expiration of the six-year statute of limitations under 
28 U.S.C. § 2415 (a) (1988). Commodities argued that the statute of limi- 
tations began to run, and the government’s cause of action accrued on 
the date Commodities breached the bond, i.e., when Commodities failed 
to account properly for all the merchandise stored in their warehouse. 

In Commodities, Judge Tsoucalas ultimately rejected defendant’s ar- 
gument that the statute began to run on the date Commodities breached 
its bond. Instead the court, unable to determine the date the merchan- 
dise was removed from the warehouse and thus without any point of ref- 
erence with regard to the breach of the bond established two artificial 
preconditions to the accrual of that particular cause of action: (1) Cus- 
toms’ delivery of a Notice of Liquidated Damages to Commodities; and 
(2) Commodities’ failure to pay such liquidated damages within 90 days. 
However in so holding, Judge Tsoucalas did not reverse the well-settled 
rulings of this court that the statute of limitations in 28 U.S.C. § 2415 (a) 
(1988) begins to run at the time of the contractual breach. See U.S. v. Dr. 
George Reul,14C.1.T.__ (1990), reh’g den., 15 C.1.T. (1991), aff'd No. 
91-1264 (Fed. Cir. April 2, 1992); 

Plaintiff's application of Judge Tsoucalas’ holding in Commodities to 
the case at bar is misplaced. The holding in Commodities that the stat- 
ute of limitations is triggered by the expiration of a notice of liquidated 
damages is limited to the unique situation where the date of the breach 
of the relevant bond cannot be ascertained. If Judge Tsoucalas had in- 
tended otherwise, he would have not have cited this court’s long history 
of cases holding that the breach of the bond triggers the statute of limita- 
tions in 28 U.S.C. § 2415(a) (1988). The facts of the instant case do not 
fall within the ambit of Commodities, since the date Washington 
breached its bond is easily ascertainable. 

The government also argues that Washington’s mitigation proceed- 
ing tolled the statute of limitations under the tolling provision of section 
2415(a), until July 19, 1991, when the government rendered a final de- 
termination in Washington’s mitigation proceeding. The court dis- 
agrees. 

The tolling provision states that a complaint by the government is 
timely filed if it is instituted “within one year after final decisions have 
been rendered in applicable administrative proceedings required by 
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contract or by law * * *.” 28 U.S.C. § 2415(a) (1988). The statute of limi- 
tations is tolled only by mandatory administrative proceedings.5 S. Rep. 
No. 1328, 89th Congress, 2nd Sess. (1966), reprinted in, 1966 
U.S.C.C.A.N. 2502, 2504. Tolling the statute for the myriad of permis- 
sive administrative proceedings which are available under current law 
would offend the statute’s goals of barring the government from assert- 
ing stale claims in the courts, assuring private litigants fair and bal- 
anced treatment when dealing with the government, and increasing 
efficiency in government claims proceedings. S. Rep. No. 1328, 89th 
Congress, 2nd Sess. (1966) reprinted in, 1966 U.S.C.C.A.N. 2502, 2509. 

Washington’s remission or mitigation proceeding was not a manda- 
tory administrative proceeding and therefore did not operate to toll the 
statute of limitations in this case. Section 616, Tariff Act of 1930, 19 
U.S.C. § 1618 (1988), provides that any person who has incurred a fine 
or penalty under the customs laws may file with the Secretary of Treas- 
ury a petition for remission or mitigation of such fine or penalty. This 
proceeding is not required by law or by the defendant’s bond, but is 
merely a permissive administrative proceeding instigated by the defen- 
dant which did not toll the statute of limitations under 28 U.S.C. 
§ 2415(a) (1988). 

Accordingly, for the foregoing reasons the court concludes that the 
government’s action was time-barred pursuant to 28 U.S.C. § 2415 (a) 
(1988) at the time it was filed. As a result, the court need not address the 


merits of the other grounds asserted by Washington in its motion to dis- 
miss. 
Defendant’s motion to dismiss is hereby granted. 


5 an example of mandatory administrative proceedings are those which involve appeals under the “disputes” clause 
of government contracts. S. Rep. No. 1328, 89th Congress, 2nd Sess. (1966), reprinted in, 1966 U.S.C.C.A.N. 2502, 
2504. 
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